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BOOK II. 


ELEMENTS OF THE LAW OF NATURE. 


CH 3 1: 


Of CONTRACTS ia GENERAL, 


INCE a perpetual commerce and mutual aids are 
8 abſolutely neceſſary for the ſubſiſtence of man- 
kind, not to ſpeak of the conveniencies of liſe, 
God has indued men not only with reaſon but the 
powers of ſpeech; by which we can make known to 
others our ſentiments, deſires, affections, deſigns, and 
purpoſes, For the right uſe of this faculty we have 
alſo a ſublime ſenſe implanted, naturally ſtrengthened 
by our keen deſires of knowledge, by which we natu- 
rally approve veracity, ſincerity, and fidelity; and hate 
falſnood, diſſimulation, and deceit, Veracity and faith 
in our engagements, beſide their own immediate beau» 
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ty thus approved, recommend themſelves to the ap- I ſon 
probation and choice of every wiſe and honeſt man by N tec 
their manifeſt neceſſity for the common intereſt and 

ſafery ; as lies and falſliood are alſo manifeſtly deftruc- N not 
tive in ſociety, of 

In an intercourſe of ſervices, in commerce, and in chi 
joint labour, our ſentiments, inclinations and deſigns ly 
mult be mutually made known: and © when we aim, b 
* to others that we will pay or perform any thing, I dire 
** with that profeſſed view, that another ſhall pay or N gw 
* perform ſomething on his part,” then we are ſaid qui 
to promiſe or contract. A covenant or contract is the teg 
** conſent of two or more to certain terms, with a iff the 
view to conſtitute or aboliſh ſome obligation.” Nor * 
does the law of nature diſtinguiſſi between * contract: Nof᷑ t 


and pattions, pert 
Contracts are of abſolute neceſſity in life, and fo ¶ amo 
is the maintaining of faith in them, The moſt weal- 


thy muſt need the goods and labours of the poor, nor ¶ any 
ought they to expect them gratuitouſſy. There mult I his 
be conferences and bargains about them, that the par- Ia ba 
ties may agree about their mutual performances. Sup- ¶ and 
poſe all men as juſt and good as one could deſire, nay ¶ he { 
ready for all kind offices : yet without contracts no nifel 
man can depend upon the aſſiſtance of otliers. For Nor e 
when I need the aid of a neighbour, he may be en- ¶ ſome 
gaged in ſome more important ſervices to a third per- part; 
* The difference between contractus and pactum is found admi 
in any Civil-law-dictiorzry. bum: 
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fon, or in ſome ſervices to thoſe who can give him 4 
recompenſe more requiſite in his affairs, 

The ſacred obligation of faith in contracts appears, - 
not only from our immediate ſenſe of its beauty, and 
of the deformity of the contrary, but from the miſ- 
chiefs which mult enſue upon violating it. *Tis plain- 
ly more contrary to the ſocial nature, and frequently 
2 baſer injury, to break our faith, than in other equal 
circumſtances to have omitted or declined a duty we 
owe another way, By violating our faith we may 
quite defeat the deſigns of ſuch as truſted to our in- 
tegrity, and might have otherwiſe obtained 'the aid 
they wanted : and, from the neceſſity of commerce, it 
muſt appear, that the rights founded on contracts are 
of the perfect ſort, to be purſued even by force. Tue 
perfidious for his part breaks off all foeial commerce 
among men. | 

II. AxD further; tho” a good man would not take 
any advantage of another's weakneſs or ignorance in 
his dealings, nay would frequently free another from 
a bargaia which proved highly inconvenient to him, 
and not very neceſſary to himſelf, provided any loſs 
he ſuſtained were made good; yet there's ſuch a ma- 
nifelt neceſſity of maintaining faith in commerce, and 
of excluding the cavils which might be made from 
ſome ſmaller inconveniencies to one or other of the 
parties, that in the proper matters of commerce, the 
adminiſtration of which the law of nature commits to 
human prudence, our covenants tho' raſhly made muſt 
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be valid, and conſtitute at leaſt ſuch external rights to 
others, as muſt for the common utility be maintained, 
tho' perhaps a good man would not inſiſt on them, 
But if the perſon who claims them perſiſts in his claim 
to the utmoſt, we can have no right to oppoſe him 
violently; but ought to obſerve our covenants ; ac- 
cording to an old rule, that what ought not to have 
“been oe, yet in many caſes when done is obli- 
% gatory. 

The proper matters of commerce are our labours 
and goods, or in general, all ſuch things as mult be 
frequently interchanged among men for the intereſt of 


ſociety; and by a commerce in which we neither di- 


realy violate that pious reverence due to God, nor the 
perfect right of another; and about which no ſpecial 
law of God deprives us of the right of tranſacting, 
III. Wa muſt diſtinguiſh from contracts the bare 
declarations of our future intentions ;| which neither 
transfer any right to others nor bind us to continue in 
the ſame purpoſe. What come nearer to contracts are 
theſe imper/ed? promiſes, in which from cuſtom 'tis 
underſtood, that we convey no right to others to o- 
blige us to performance, but only bind ourſelves in ho- 
nour and veracity; and that too only upon condition, 
that the perſon to whom we make ſuch promiſes ſo 
behave as to be worthy of the favour deſigned him, and 
don't by his bad conduct give us juſt cauſe of altering 
our intentions: and in this point the promiſer reſerves 


to himſelf the right of judging; nor does he bring him- 
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ſelf under an higher perfect obligation, than that of 
compenſating any loſs the other may ſuſtain, even tho? 
he ſhould without cauſe alter his purpoſe, 

Iv. The circumſtances to be conſidered in explain- 
ing the nature of contracts and the jult exceptions a- 
gainſt their obligation, relate either to the anderſtund- 
ing, or the all, the two internal principles of action, 
or the matter about which they are made. 

As to the under/tanding ; the common intereſt, as 
well as humanity, requires, that no perſon ſhould ſuſ- 
tain any damage on account of any ignorance in his 
own affairs which is no way faulty. And hence the 
contracts of minors unacquainted with the nature of 
the buſineſs, are not obligatory; nor of thoſe ſeized 
with madneſs or dotage, nor of ideots, nor even of men 
quite diſordered by drunkenneſs ſo as to have loſt the 
uſe of their reaſon, And altho' there may be a great 
crime in drunkenneſs which may jultly be puniſhed ; 
yet this is no reaſon why the fraudulent and covetous 
ſhould be allowed to make a prey of them, The caſe 
is very different as to crimes or injuries done by men 
intoxicated, For tho' we are not bound with reſpect 
to others to preſerve ourſelves always in a condition fit 
for tranſacting of buſineſs, yet we are bound to preſerve 
ourſelves innocent continually, and to avoid doing in- 
juries. If one of the parties was not aware that the 
other was intoxicated; this later will be bound to make 
good any loſs the other ſuſtained by his nonperfor- 
mance of the contract. But there are many degrees 
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of intoxication, ſome of which tho' they may abate 
our caution and prudence, yet don't deprive us of the 
neceſſary uſe of reaſon, If all theſe degrees alſo made 
contracts void, there could be no ſure tranſactions a- 
mong men. - Queſtions concerning theſe degrees, muſt 
be decided in the ſeveral cafes by the judgment of 
prudent arbitrators, 

The ſame might be ſaid concerning the impru- 
dence of youth, previous to civil laws: ſince the de- 
gree of prudence requiſite for commerce appears in 
different perſons at very different ages. That there- 
fore commerce may be aſcertained, and ſuch endleſj 
evaſions prevented, tis abſolutely neceſſary that in e- 
very ſociety ſome certain age be agreed upon, to which 
whoſoever attains muſt be deemed his own maſter, and 
capable of managing his own buſineſs. This age muſt 
be determined with this view, that as few as poſſible 
of ripe judgment be excluded from the adminiſtration 
of their own affairs, and yet as few as poſſible admit- 
ted before the maturity of judgment. The medium 
fixed by the Roman law is as good as any; that mi- 
nors before fourteen years of age in males, and twelve 
in females, ſhould have no management of their at- 
fairs, but be under the natural guardianſhip of their 
parents; or, if they are dead, under that of the guar- 
dians their parents or the law has appointed: and af- 
ter theſe years, till twenty-one, or as it was in their 
earlier times, till-twenty-five, they ſhould be ſo ſub- 
jetted to curators, that no deed of theirs intended to 
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bind themſelves or their fortunes, ſhould be deemed 
ralid without the conſent of their curators. 

'Tis on one hand injuſt that minors ſhould ſuſtain 
loſſes in contracts; but 'tis on the other hand injuſt 
that they ſhould be enriched at the expence of others. 
If therefore any contract has been made with them, 
and ſomething paid or performed by the other party, 
if it is not detrimental to them to confirm the contract, 
they ought to do it when they come to maturity: if it 
be found detrimental, they ſhould reſtore or compen- 
ſate what was received on that account, or as far as 
they were profited, Minors bcfore the legal years of- 
ten have ſufficient judgment in certain matters; and 
when 1t is ſo, nor was there any thing fraudulent or 
faulty on the other ſide, they are bound before God 
and their own conſciences by their contracts, even as 
the adult, 

When parents. or curators are at hand, one can 
ſcarce without a groſs fault enter into any important 
contracts with a minor without their conſent, As ge- 
nerally the paſſions of the young are impetuous and 
incautious; they are raſh in promiſing, keen in their 
deſires, impravident, liberal, full of hopes and void of 
all ſuſpicion, 

V. He who was engaged into a contract by any 
miſtake or error about the very nature of the object or 
goods, or theſe qualities which are chiefly regarded in 
them, is not bound: and whatever he has paid on that 


account ſhould be reſtored. But no man has this plea 
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who was engaged only by a ſecret expectation of ſuch 
qualities as he did not openly inſiſt on, or of ſuch as 
are not commonly expected in ſuch goods. If the 
miſtake was about ſome different matter or event, 
which moved him to the bargain ; when the miſtake 
is diſcovered, humanity may require it of the other 
party to ſet him free, eſpecially if he is ready to com- 
penſate any damage occaſioned by his miſtake, But 
this is not a matter of perfect obligation, unleſs the 
perſon in the miſtake made it an expreſs condition of 
the bargain. 

The nature of the goods, and the qualities upon 
which their value depends, and the defects of ſuch qua- 
lities, are, as they ſpeak, eſſential points in contracts. 
Where one of the parties has been in a miſtake about 
them he is not bound. Where the miſtake has been 
only about the current price; the perſon deceived and 
Uſtaining the loſs has a perfe& right to have the price 
reduced to equality ; which if the other party refuſes 
the bargain may be made void. 

Whoever by any fault or raſhneſs of his cauſed the 
miſtake of the other party, or fell into a miſtake him- 
lelf, is bound to conipenſate any Joſs the other there- 
by ſuſtains : but he that dealt fraudulently, is bound 
further to make good any profit the other could have 
made, had the bargain been executed with integrity“. 


* The Civilians thus diſtinguiſh between penſare damnum, 
and pracſiare quod intereſt: obliging thoſe who wrong others 
through negligence or inadvertence to the former only, but 
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Any promiſes or contracts obtained from us by the 
fraud of the perſon with whom we contracted, are 
plainly void; becauſe through his fraud we wanted 
the due knowledge requiſite in contracting, and he is 
bound to compenſate our damage occaſioned by his 
fraud, which is eaſieſt done by making the bargain 
void. 

Where the fraud of a third perſon has moved us 
to a contract without any colluſion with the other par- 
ty; the bargain is valid. But we have a right of de- 
manding compenſation of any loſs from that third per- 
ſon who deceived us. 

VI. We always deem that all ſuch voluntarily con- 
ſent who voluntarily uſe ſuch figns of conſenting as by 
cuitom import it, Nor could there be any faith main- 
tained, if we allowed exceptions from a ſecret diſſent 
contrary to our expreſſions, 

Words and writing are the fitteſt methods of de- 
claring conſent : but any other ſign agreed upon by 
the parties, or received by common cuſtom is ſuthcient, 
Nay ſome actions in certain circumſtances are juſtly 
deemed to declare conſent, when they are ſuch as no 
man of common ſenſe or equity would do, unleſs he 
alſo conſented to certain terms. From ſuch actions 
therefore we juſtly conclude a perſon's conſent, unleſs 
he timeouſly premoniſh all concerned of the contrary, 
Covenants or contracts founded on conſent thus de- 


in caſe of fraud or more groſs negligence obliging always to 
the later. 
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clared are called tacit : which are diſtinguiſhed from 
another ſet of obligations, to be preſently explained, 
ſaid to ariſe *® after the manner of contracts, by this, 
that in tacit contracts the obligation is prevented by 
an expreſs declaration to the contrary; but not in the 
others. 

Beſide the principal expreſſed articles in contracts, 
there are frequently others plainly underſtood as ad- 
jected from the very nature of the tranſaction, or from 
the prevailing cuſtom among all who are engaged in 
ſuch buſineſs. | 

The conſent of both parties, of the receiver as 
well as the giver, is neceſſary in all tranſlation either 
of property or any other rights, whether gratuitous or 
not. For from one's intention of beſtowing any thing 
on a friend, we cannot conclude any deſign of throw- 
ing it away in caſe he don't accept, or of forcing it 
upon him. But a lower fort of evidence will ſerve to 
prove a conſent to accept any thing valuable; and we 
may always preſume upon it, if the thing was previ- 
ouſly requeſted ; provided the offer anſwer the re- 
queſt, 

But as in full property there's included a right of 
diſpoſing under any lawful conditions, or upon any 
contingency; and of piving in truſt to a friend, till 
ſome future event happens: inheritances and legacies 
may thus be left with truſtees, till it be found whether 
the heirs deſigned, or the legatees are willing to ac- 
on * Chap. xiv. | 


Ol 


ſy 


Ch. 9. CONTRACTS in GENERAL, 199 


cept. Nay goods may thus be kept in favours of per- 
ſons not yet exiſting ; as it is injuſt to hinder the pro- 
prietor to appoint his goods thus to be reſerved for the 
offspring of his friends if they ſhall happen to have 
any : and 'tis injurious toward ſuch offspring to have 
defeated or intercepted any benefits deſtined for them 
by their deceaſed parents, kinſmen, or friends. And 
yet no heir or Jegatee can be forced to be proprietor of 
any thing thus Jeft to him without his own conſent, 
Mankind however, and each one as he has opportu- 
nity, when no ſpecial truſtee is appointed, ought to 
take this care of infants, or perſons unborn, to pre- 
ſerve ſuch inheritances or legacies for their behoof, 
till they can accept them. 

VII. As the obligation of contracts plainly depends 
on the conſent of the parties, and without it is void; 
ſo when it was only given under certain conditions, 
if they don't exiſt, there's no obligation, But ſuch 
conditions muſt be known as ſuch on both ſides, other- 
wiſe there could be no faith in our tranſactions. Theſe 
conditions therefore alone are of ſuch force as that 
their non-exi{tence makes the tranſaQion void, which 
were either expreſly made conditions by one or other 
of the parties, or which the perſon who inſiſts on them 
did in conſcience believe the other party underſtood as 
adjected from the nature of the affair; and not every 
one which one of the parties might ſecretly expect 
would exiſt, tho” the like is not ordinarily expected in 
ſuch tranſactions. Whatever indeed one party has un- 
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dertaken for to the other, or poſitively affirmed to 
him to engage him to the bargain, t the other party 
may juſtly be deemed to have made a condition of his 
conſenting. 

In the known diviſion of contracts into ab/olute and 
conditional, by a condition is underſtood ** ſome event 
yet uncertain to one or both the parties, diſtin& 
* from the preſtations covenanted, upon the exiſtence 
of which the validity of the contract depends.” A 
condition known to be naturally impoſſible, ſhews that 
there's no engagement. We ſhall preſently ſpeak of 
another ſort of impoſhbility from the prohibition of 
law, or moral turpitude. But a vitious action of any 
third perſon, to be done without any aid of the par- 
ties contracting, may be a juſt condition; provided 
nothing in the contract give any invitation to ſuch 
actions. 

Conditions in the power of either party are called 
voluntary ; others are involuntary; and ſome are of 
a mixed nature, But neither fide is underſtood to be 
obliged to make theſe conditions called voluntary or 
mixed to exiſt, “ for then they would be abſolute co- 
venants of the bargain, 

VIII. THe due freedom of conſent may be taken 


* A voluntary condition is of this ſort : © If I ſhall retire 
* to live in the country, I agree to ſet my city-houſe at ſuch 
*a rent.” By this J don't bind myſelf to live in the coun- 
try. * I promiſe, if I incline to ſcll certain lands, that ſuch 
* a man ſhall have them at a certain price.“ 
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away by fear. But of this there are two ſorts, one 
denoting a ſuſpicion that when one party has fulfilled 
his part of the bargain, the other party won't ful] his: 
the other denotes a terror occaſioned by ſome great 
evil threatened. As to the former ſort theſe obſerva- 
tions ſeem juſt: 1. He that voluntarily contracts with 
openly injuſt and impious men, whoſe characters he 
previouſly knew, is plainly obliged by his contract, as 
he muſt have tacitly renounced any exception from 
their character, which was previouſly known, But 
2dly. If he only comes to the knowledge of their cha- 
raters after the contract, 'tis not indeed void; but he 
may juſtly delay performing on his part, till they pive 
ſuch ſecurity for the performance of thcirs as a wiſe 
arbiter judges ſufficient, To maintain that all con- 
tracts entered into with the injuſt, or heretical or im- 
pious, are void, would deſtroy all faith among men; 
ſince there are no ſuch obvious characteriſtics to di- 
ſtinguiſn the good from the bad as all will agree in: 
and conſidering the we kneſſes of mankind, they have 
always had the moſt oppoſite opinions about the mo- 
ral and religious characters of men around them; as 
in all ages there have been the greateſt diverlities aud 
contrarieties of opinions. 

As to the ſecond ſort of fear; when I have been 
forced into a contract by fear of evil threatened ; there 
are two caſes, according as the evil is unjultly thre a- 
tened either by him | contract with, or by a third per- 
ſon without any colluſion with the peilun 4 contract 


Book II. 


202 ConTRACTS 777 GENERAL, 


with, In the later caſe when by contract I obtain the 
aid of an innocent man apainſt dangers threatened by 
another, no doubt I am bound; unleſs there be ſome. 
thing very exorbitant in the terms. For the giving 
aid in ſuch perils is no doubt a molt uſeful ſervice well 
deſerving compenſation, 

If indeed I am threatened unjuſtly with ſome great 
evil by any man unleſs I enter into a certain bargain, 
or make a promiſe to a third perſon, who is in no 
colluſion with him who threatens me, while yet I am 
forced to conceal from him the terror I am under; the 
bargain or promiſe is void, becauſe by this terror ! 
am deprived of that liberty which is neceſſary in com- 
merce. But any damage this innocent perſon ſuſtains 
by the diſappointment, I am bound to make it good, 
as it was occaſioned by me for my own ſafety, The 
ſame holds, when through my cowardice I have been 
exceſſively afraid without cauſe. 

Any contracts entered into from fear of a juſt ma- 
giſtrate, or the ſentence of a judge, are plainly valid, 
ſince we are deemed ſubjected to ſuch civil power. 

IX. Bur when I am forced to contract through 
fear of evils unjuſtly threatened by the very party l 
contract with, we mult diſtinguiſh whether theſe evils 
are threatened under ſome ſuch plauſible ſhew of right 
as might poſſibly impoſe upon an honeſt man, or on 
the other hand, by openly avowed injuſtice, without 
any ſuch ſhadow of right. In the former caſe, tho 
the author of ſuch violence acquires no right by it, 
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the bich he can uſe with a good conſcience; yet on ac- 
by Wovat of ſome more diſtant intereſts of mankind, he 
ne- iy have a ſort of external right, with which the 
ing Wether party may be bound to comply. Nothing is 
rell Wore incident to mankind than to miſtake about their 


jphts ; and hence ariſe wars too frequently, while yet 
eat Noeither fide is ſenſible of the injuſtice of their cauſe, 
in, MThcſe wars muſt either be compoſed by treaties and 
no Mcontracts, or muſt end with the ruin of one fide. Now 
am Ius highly eligible that they ſhould be ended rather by 
the {ſome treaty : and treaties could be of no uſe if they 
r [ ain lay open to this exception of injuſt force, which 
m- Neither fide might plead whenſoever they inclined to 
ins renew the old controverſy, I his exception therefore 
od, Mnuſt not be allowed againſt treaties of peace, when 
be mere were any plauſible pretences on both ſides for 
en Mite preceeding war. If indeed the terms of peace are 

manifeſtly iniquitous and oppreſſive, contrary to all 
na- ¶ humanity, making life quite miſerable and ſlaviſſi to 
id, ¶ che leſs fortunate fide ; ſuch treaties have no plauſible 

news of juſtice, and ly open to the exception“. 
1gh But where violence is uſed or threatened, without 
y I Weny pretence of right, to extort promiſes or contracts, 
rs WM they cannot be obligatory. By ſuch violence the au- 
ght WE thor of it plainly abdicates or forfeits all the rights 
on Nof men; all the benefits to be claimed from the law of 
out WW rature, or the humanity of his fellows; as he openly 


it, * See Book II. Ch. xv. 8. and Book III. Ch. vii. 8. 9. 
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with. In the later caſe when by contract I obtain the 
aid of an innocent man againſt dangers threatened by 
another, no doubt I am bound; unleſs there be ſome- 
thing very exorbitant in the terms. For the giving 
aid in ſuch perils is no doubt a moſt uſeful ſervice well 
deſerving compenſation, 

If indeed I am threatened unjuſtly with ſome great 
evil by any man unleſs I enter into a certain bargain, 
or make a promiſe to a third perſon, who is in no 
colluſion with him who threatens me, while yet I am 
forced to conceal from him the terror I am under; the 
bargain or promiſe is void, becauſe by this terror 1 
am deprived of that liberty which is neceſſary in com- 
merce. But any damage this innocent perſon ſuſtains 
by the diſappointment, I am bound to make it good, 
as it was occaſioned by me for my own ſafety, The 
ſame holds, when through my cowardice I have been 
exceſſively afraid without cauſe, 

Any contracts entered into from fear of a juſt ma- 
giſtrate, or the ſentence of a judge, are plainly valid, 
Lince we are deemed ſubjected to ſuch civil power. 
1X. Bor when I am forced to contract through 


fear of evils unjuſtly threatened by the very party 1 


contract with, we muſt diſtinguiſh whether theſe evils 
are threatened under ſome ſuch plauſible ſhew of right 
as might poſſibly impoſe upon an honeſt man, or on 
the other hand, by openly avowed injuſtice, without 
any ſuch ſhadow of right. In the former caſe, tho' 


the author of ſuch violence acquires no right by it, 
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which he can uſe with a good conſcience; yet on ac- 
count of ſome more diſtant intereſts of mankind, he 
may have a ſort of external right, with which the 
other party may be bound to comply. Nothing is 
more incident to mankind than to miſtake about their 
rights; and hence ariſe wars too frequently, while yet 
neither ſide is ſenſible of the injuſtice of their cauſe, 
Theſe wars muſt either be compoſed by treaties and 
contracts, or muſt end with the ruin of one fide, Now 
tis highly eligible that they ſhould be ended rather by 
ſome treaty: and treaties could be of no uſe if they 
till lay open to this exception of injuſt force, which 
either ſide might plead whenſoever they inclined to 
renew the old controverſy. I his exception therefore 
muſt not be allowed againſt treaties of peace, when 
there were any plauſible pretences on both ſides for 
the preceeding war. If indeed the terms of peace are 
manifeſtly iniquitous and oppreſſive, contrary to all 
humanity, making life quite miſerable and laviſh to 
the leſs fortunate fide ; ſuch treaties have no plauſible 
ſhews of juſtice, and ly open to the exception“. 

But where violence is uſed or threatened, without 
any pretence of right, to extort promiſes or contracts, 
they cannot be obligatory. By ſuch violence the au- 
thor of it plainly abdicates or forfeits all the rights 
of men; all the benefits to be claimed from the law of 
nature, or the humanity of his fcllows; as he openly 


* See Book II. Ch. xv. 8, and Book III. Ch. vii. 8. 9. 
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profeſſes himſelf a common enemy to all, free from 
any ſocial tie. The common ſafety therefore requires 
that ſuch monſters ſhould be cut off by any means, 
Suppoſe that ſuch extorted promiſes were valid, yet 
whatever upon ſuch a promiſe is due to the author of 
the violence, he is always indebted at leaſt as much to 
the perſon thus compelled, upon account of damage 
done him injuſtly: theſe two claims therefore extin- 
guiſh each other by compenſation, Nor can one here 
allege that by the act of promiſing under this terror 
the promiſer tacitly renounces this exception of injuſt 
force previouſly known; for this forced renunciation 
alleged is one part of the damage : and what pretence 
is there of alleging an obligation by tacit compact, to 
one who in ſuch a cauſe is incapable of acquiring a 
right by the moſt expreſs contract, and who in this 
very affair abdicates or forfeits all human rights? 

But, however that no regard is to be had to ſuch 
perſons in thus trampling upon all the rights of man- 
kind, yet when they ſufficiently appear to be return- 
ing to a ſoberer mind, asking pardon of what's paſt, 
offering to quit their faſtneſſes, to deliver their arms, 
and to give ſecurity” for their future conduct; and 
when ſuch confederacies cannot be otherwiſe deſtroy- 
ed without ſhedding much innocent blood of our citi- 
zens ; the common intereſt may ſometimes require to 
enter into ſuch treaties with them, and to obſerve 
them faithfully: and as to any of our citizens who by 
this means are excluded from proſecuting them for re- 
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paration of damages, they ought to obtain it from the 
community. 

X. ConTRACTS or promiſes cannot be of force 
unleſs the matter of them be poſſible to the parties: 
and therefore no man can be obliged to * what he can- 
not accompliſh tho” he ſeriouſly deſired it. If one has 
xromiſed any thing, which by ſome ſubſequent acci- 
dent without his fault becomes impoſſible, he is only 
obliged to reſtore or compenſate the value of any thing 
he received in conſideration of it. Where the fraud 
or other groſs fault of one party either made the mat- 
ter impoſſible, or concealed the impoſhbility, he is 0- 
bliged to make good + the profit which would other- 
wiſe have ariſen to the other, 

The matter of contracts muſt alſo be lawful: that 
is, our contracts or promiſes ſhould be only about the 
natural matters of commerce, which can be alienated, 
he adminiſtration of which is committed to human 
prudence, and not prohibited by any ſpecial law. No 
obligation therefore can ariſe from any promiſe, to 
nolate directly the reverence due to God, or the per- 
ect rights of others, or to do what any ſpecial law 
prohibits, or what is not committed to our power, 

1. If therefore both parties know the unlawful- 
eſs of the terms of any contract, or ought to have 
own it; the contract is void. The one who em- 
loyed another to commit a crime, may redemand what 


® Book II. Ch. iii. z. + Pracſtare quod intereff. ' 
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he gave to the perſon hired, before he has committed 
the crime. And if the crime be previouſly commit- 
ted, the executor ought not to have the hire; nor if 
he previouſly received it, can the perſon who hired 
him redemand it. Both equally deſerve the higheſt 
puniſhments ; nor ſhould either hold any advantage by 
ſuch engagements. | 

If after the contract the iniquity of it appears to 
either ſide, which they had not formerly confidercd; 
before execution either of them may free himſelf from 
it: and any reward given ſhou!d be reſtored. Not 
after execution can the perſon employed claim his re- 
ward, unleſs the moral turpitude affect only the hirer 
and not himſelf; or unleſs his ignorance was no way 
culpable. But where the turpitude only affects the 
perſon who employed him, then he may juſtly claim 
his hire. *Tis the general intereſt of mankind that 
there ſhould be no allurements to ſuch crimes, nor 
dependence upon ſuch contracts. 

But if the vice in any performance of covenant only 
conſiſt in this, that. a man has managed imprudent]y 
and contrary to the duty of a diſcreet cautious man, 
in theſe matters which naturally ſall under commerce; 
'tis of ſuch importance to maintain the faith of com- 
merce, that in this caſe, too our tranſactions and 
_ covenants are obligatory, tho' we were faulty in en- 
* tering into them,” 

Covenants about the goods or actions of others 
which are not ſubjcRed to our power, are in the ſame 
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caſe with thoſe about impoſhbilities, Whoever has 
acted fraudulently in ſuch covenants is liable to make 
good all the profit which would have accrued from the 
faithful performance of them: and he who has de- 
ceived others by any culpable negligence is obliged 
to compenſate the damages, 

XI. Evx xv ſort of contracts about one's goods or 
labours does not immediately diveſt him of all moral 
power of tranſacling about them in a different man- 
ner with others. This is the caſe only in ſuch as 
convey the entire property at once, or a real right; 
or ſuch as give another the whole right to one's la- 
bours for a certain time, or during life, ſo as to pre- 
clude his contracting with others about the ſame, But 
when one has only made a contract conſtituting a per- 
ſonal right againſt himſelf, he may thereafter convey a 
valid real right, to ſuch as knew nothing about the 
former contract, which will take place of the perſo- 


val right tho' prior. Where indeed this new grantee 


has acted fraudulently, being apprized of the former 
contract; the ſubſequent one ſhould be void. For the 
law of nature can never confirm frauds, or any “ con- 
tracts plainly contrived and deſigned to elude any obli- 
gations of humanity, when this deſign muſt be known 
to both parties in the contract. But in other caſes, 
* of two covenants entered into with the ſame per- 
* ſon, the later derogates from the former,” But of 


Matth. xv. 5. Mark vii. 11. 
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contracts entered into about the ſame thing with dif- 
ferent perſons, ſuch as convey a real right take place 
&* of thoſe which only convey a perſonal ;” provided 
there has been no fraud on his part to whom the[ real 
right is transferred. And laſtly in contracts of the 
ſame nature entered into with different perſons, © the 


prior takes place of the poſterior,” 


XII. Wr may contract by actors or agents, or 
perſons commiſſioned for that purpoſe, as well as in 
our own perſons. Where full powers are given, and 
no ſpecial inſtructions to be ſhewn to all he deals with, 
expreſſing the extent of our agent's commiſſion, and 
how far we ſubje& our rights to his tranſactions; we 
are deemed to be obliged to ratify what he does in our 
name, unleſs we can make proof that he acted frau- 
dulently, or was bribed by the other party; or the 
manifeſt iniquity of his deeds ſatisfy a prudent arbi- 
ter that he muſt have been corrupted. As to any ſmal- 
ler injuries we ſuſtain, we muſt impute them to our 
agent, while-we ratify what he has done with others, 

But when the powers of the agent are ſpecially de- 
clared to all concerned, what he tranſacts beyond theſe 
bounds does not oblige his conſtituent, 
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UR duties in the uſe of ſpeech have a near affi - 
nity to thoſe in contracts. Mankind enjoy this 
preeminence above other animals, that they have the 
powers of reaſon and ſpeech, by which chiefly a ſocial _ 
life, commerce, and an intercourſe of kind offices are 
maintained, *Tis in general plain that we are bound 
to uſe theſe excellent gifts of God in ſuch manner as 
is moſt conducive to the general good, and ſuitable to 
our ſeyeral obligations in life. 

In this important matter we have very manifeſt 
indications of What God requires of us, in the very 
ſtructure of our nature: an immediate ſenſe ſeems to 
recommend that uſe of ſpeech which the common in- 
tereſt requires. In our tender years we are naturally 
prone to diſcover candidly all we know. M'e have 2 
natural averſion to all falſhood and diſſimulation, un- 
til we experience ſome inconveniency from this open- 
neſs of heart, which we at firſt approve. Reflection, 
a regard to the common good, and a prudent care of 
our own ſafety, will often perſuade us to conceal or 
be ſilent about certain things; and to reſtrain the firſt 
impulſe of our mind. But when we reſolve to ſpeak 
to others, then both the immediate ſenſe of our hearts, 
and a rational regard to the common intereſt, will re- 

Vor, II, 2 | 
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commend and enjoin upon us the ſteddy rule or pur- 
poſe, of ſpeaking nothing contrary to the ſentiments 
of our heart, or which will deceive others. Theſe 
are our natural ſentiments whether we are judging of 
our own conduct or that of others, 

For as a great ſhare of the moſt uſeful knowledge 


in the affairs of life, as well as that of a more ſpecu- 


lative kind, is acquired from the converſation of others 
who are under no ſpecial obligations of communicat- 
ing to us their ſentiments; this advantage of a ſocial 
life, not to mention the pleaſures of converſation with 
mutual confidence, muſt be entirely loſt, unleſs men 
maintain truth and fidelity in all their diſcourſe with 
each other, | 
What we ſay of ſpeech holds alſo concerning o- 
ther ſigns uſed for the ſame purpoie of communicat- 
ing our ſentiments, viz. common writing, or hiero- 
glyphicks, | 

II. We muſt alſo obſerve here that there's a two- 
fold uſe of ſigns, whether natural, or artificial and 


inſtituted: * one in which the perſon who cauſes the 
appearance is never imagined to make any profeſſion, 


or to have any intention of communicating his ſenti- 
ments to others. The ſpectator according to his own 
ſagacity concludes from the appearances ſome fact or 
other, without imagining that the perſon who occa- 
ſioned theſe appearances did it with a view to give him 


* ce Grotius de Jure belli, &c. L. III. 2. 8. 
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any information, The other uſe of ſigns is of ſuch 
a nature that it plainly contains this profeſhon, or 
gives the obſerver juſt ground to conclude that ſuch 
ſigns were made deſignedly to intimate ſomething to 
him. | 

1n the former way of making ſigns, there's no pe- 
culiar obligation: we are only under that obligation 
common to all parts of life, to do no hurt to our neigh- 
bour without a juſt cauſe, But when there is juſt 
cauſe, as in the caſe of a juſt war, we may without 
blame uſe ſuch arts of deceiving, which are ealled 
firatagems, Nay provided we do no hurt to any in- 
nocent perſon, there's no crime in deceiving * by ſuch 
ſort of ſigns our very beſt friends, | 

But we are under very different obligations as to 
the other uſe of ſigns. For without. preſuppoſing any 
old covenant or formal expreſs agreement, the very 
uſe of ſigns in certain circumſtances may plainly con- 
tain the nature of a facit convention, and he who ex- 
hibits them is juſtly underſtood to covenant with the 
other to communicate his ſentiments, according to that 
interpretation of theſe ſigns which is either natural or 
cuſtomary, unleſs there be ſome ſpecial reaſon + in the 


* Thus an army intending to decamp in the night, yet 
keep all their fires burning in the old places, to conceal their 
motions, A ſtudious man to avoid interruption, keeps his 
doors ſhut, and his ſtreet- windows darkened, whence we con- 
clude that he is abroad. 

1 A cypher agreed upon, for inſtance, 
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caſe, known on both ſides, why we ſhould depart from 
the ordinary interpretation. For did we not univer- 
fally underſtand ſuch an agreement as to ſpeech, it 
- would be a ridiculous action either to addreſs ſpeech 
to another or to liſten to it. And the ſame holds 
as to * other ſigns natural or inſtituted, uſed in this 
manner. 1 | 

Theſe therefore are the laws of ſpeech and writ- 
ing. 1. Where others have a right to know the 
* whole ſentiments of the ſpeaker, he is obliged not 
* only to ſpeak truth but to reveal the whole truth,” 


This holds as to witneſſes in courts of juſtice, and 


ſuch as have engaged to communicate the whole myſ- 
teries of any art, 

The ſecond Jaw is, Tho' others may have no 
* peculiar right to know our ſentiments, yet when we 
* ſpeak to them, we ſhould ſay nothing but what 
* agrees with our ſentiments according to the com- 
mon interpretation which - obtains among men of 
* underſtanding.” One is therefore guilty of falſhood 
or lying who ſpeaks what is thus contrary to his. ſen- 
timents, altho* by ſome unuſual way of interpreting 
the words, or by ſome mental reſervation, it might 
agree with them, If ſuch arts were allowed, a gate 
would be opened to all deceit and fraud. 


"FI + H 3154. at 


„Thus ſending wings or ſpurs to a friend at court, inti- 
mates to him that we imagine he is in danger, and contains 
this profeſſion. 
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appear, we muſt obſerve, 1. that all ſigns, eſpecially 
words ſhould be uſed in the cuſtomary manner, with- 


out regard to antient obſolete meanings or etymo- 
logies. Expreſhons of civility and courteſy, or titles 


of honour, deceive no body. They are known not 


to ſignify what the ſame words do on other occaſions. 

2. If 'tis known to all concerned that in ſome 
affairs certain perſons are allowed to deceive; nor 
does the perſon deceived, when he comes to diſcover 
it, complain of it as an injury; what artifice or falſe- 
ſpeaking is uſed in theſe affairs is not deemed crimi- 
nal. This is the caſe in many diverſions; and ſome» 
times in ſerious bufineſs, when we commit ourſelves 
entirely to the conduct of others, in whoſe wiſdom 
and fidelity we confide ; as patients do to phyſicians, 
and ſoldiers to their commanders in chief, 

3. Nay if the cuſtom has prevailed in war, that 
enemies deceive each other by falſe narrations when 
they can, nor do the deceived complain of it as a 
violation of the laws of civilized nations: one may 
judge that by a new tacit convention enemies have 
Temitted to each other that right otherwiſe founded 
in the general convention contained in the addreſ- 
ling of ſpeech to others. But a candid mind would 
not without the moſt urgent cauſes uſe ſuch me- . 
thods, ſince they have a 2 appearance of moral 
turpitude. 

4. But the deceiving of enemies by any pretence of 
a treaty or covenant, never was nor can be allowed. 
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As it is by treaties alone that we can maintain the 
more humane methods of carrying on war, and pre- 
vent the moſt ſavage cruelties; or reſtore peace again 


without the deſtruction of one ſide, or reducing them 


to miſerable ſlavery. 

5. But this obligation about ſpeech, as all others 
founded in tacit conventions may be prevented or 
taken away, by a * timely premonition of all con- 
cerned. | 

6. Beſide the above-mentioned exception of i injuſt 


force in matters of contracts, ſome plead for another 


exception from ſome grievous and extraordinary ne- 
ceſſities; when without falſe · ſpeaking we cannot pre- 
ſerve the innocent, or the moſt worthy perhaps of man- 
kind, or even a whole nation, from ruin. Whatever 
force there is in this exception, *tis plain it is not 
peculiar to this ſubject; ſince it ſeems, as we ſhall 


F hereafter ſhew, that this exception takes place in 


moſt of the other ſpecial laws of nature, 

7, Where men with malicious intentions, and with- 
out having any right to demand it, are endeavouring 
to diſcover a perſon's ſentiments by captious and in- 


ſidious queſtions; when even his ſilence would diſco- 


ver all they want to his ruin: if there occur to him 


ſuch anſwers as to good unprejudiced men would bear 
a true Gignification according to his ſentiments, while 


yet they will appear to theſe inſidious enemies to ligs 


See the preceeding Chap. 5 6. 
7 Ch. xvi. of this Book, N 
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nify ſomething very different; “ he may uſe ſuch eva- 
ſive anſwers, tho' he foreſees that his ** enemies 
will be deceived by them. 

8. Since maintaining veracity in all our converſa- 
tion is of ſuch importance in ſociety, tis plainly un- 
lawful to uſe falſe · ſpeaking from any of thoſe. ſmaller 
motives which frequently occur in life; ſuch as, to 
pacify men in a paſſion of anger, or to comfort the ſor» 
rowful; or in general to obtain any advantages or a- 
vert any evils which are not of the very higheſt kinds. 
For we may by other means conſiſtent with all can- 
dour and ſincerity generally obtain theſe ends more 
effectually, and either prevent theſe evils, or aſkſt men 
to bear them with fortitude, And however ſuch falſe- 
ſpeaking may at firſt have ſome effect, before it be- 
comes known that we make no conſcience of ſpeaking 
truth in ſuch caſes; yet, when this is once known, and 
when men generally take this liberty, they loſe all cre- 


dit in ſuch caſes with others, and mutual confidence is 


deſtroyed, So much concerning veracity. 

IV. Bur there are other facred duties in the uſe 
of ſpeech; and this in the firſt place, that we ſtudy 
to make our ſpeech. profitable to others, in recom- 
mending and cheriſhing ſincere virtue, in correcting the 
vain imaginations of men about the true happinefs of 
life; in teaching, admoniſhing, exhorting, comforting, 


|  ® Of this there are inſtances in very great characters; as 
alſo of many expreſſions which the ſpeaker abundantly knew 
that the hearers would underſtand in a very falſe ſenſe. 
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and ſometimes reproving ſharply, and all theſe ſhewing 
an hearty intention of doing good. Theſe too are a- 
mong the moſt honourable offices, to reconcile friends 
who have been at variance, to prevent animoſities, or 
to compoſe them. Nor is there any thing a good man 
will more conſcientiouſly avoid than hurting the cha- 
racters of others. Nay he will not only avoid the 
ſpreading of falſe calumnies, but will conceal the ſe- 
cret faults of others, unleſs he be forced to divulge 
them to prevent the ſeducing the innocent, or to avert 
ſome public evil. For men who have loſt their cha- 
racters and are publickly infamous, are on this account 
far harder to be reclaimed to virtue; and the more 
that vice appears to abound in the world, the vicious 
grow the more impudent. 

Critics have obſerved that many words, beſide their 
primary meaning, have alſo an additional ſignification 
of the diſpoſitions of the ſpeaker : and hence there are 
often three ſorts of names for the ſame things, or ac- 
tions, One of a middle nature, barely denoting its 
object; another denoting the ſpeaker's delight in it, 
or his keen paſſion for it; the third denoting his aver- 
ſion and hatred of it, And from this we ſee how to 
anſwer the reaſonings of the old Cynics, againſt ſup- 
poſing any crime in obſcenity of language ; that tho' 
it be true, there's no work of God, or natural action, 
which may not be a proper ſubje& of inquiry and 
ſpeech to a good man, on ſome occaſions, yet we may 
evidence great deprayation and turpitude of mind it 
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ſpeaking about the diſſolute actions of others: to wit, 
by uſing ſuch words as betray a like diſſolute temper 
in ourſelves, and a delight in ſuch vices, and kindle 
like vitious paſhons in the minds of the hearers. And 
in this conſiſts obſcenity, which is hateful and deteſt 
able in converſation, | | 


( $4 


err 
Of oarus and Vows. 


ATHS are deemed à natural confirmation of 
promiſes or teſtimonies, in the more important 
affairs: an oath is ** a religious act in which for con- ef © 
© firmation of ſomething doubtful, we invoke God as Ned 
* witneſs and avenger, if we ſwerve from truth,” A ene 
truly good man indeed will fo ſtrictly regard veracity, Neithe 
that ſuch as know him well need not require his oath, Per ! 
But when the intereſts of thoſe are at ſtake who know | 
not his character, they may juſtly demand his oath, iche 
in confirmation either of his teſtimony or his promiſe, 
Since the uſing of oaths in ſuch caſes contains no im- 
piety toward God; but is rather an expreſſion of pious 
reverence; as we acknowledge in ſwearing his univer- i gt 
fal knowledge, and government, and juſtice, 

Ard ſince this perſuaſion has obtained, in all na- 
tions and ages, that God exerciſes a juſt government 
over the world, inflicting puniſhments on the wicked; 
this invocation of God as witneſs and avenger muſt 
raiſe in mens minds an higher ſenſe of their obligati- 
ons, and deter them from falſhood. But we muſt not 

imagine that our invocations make God more atten- 
; tive in obſerving, or more keen in puniſhing of per- 
| fidy; or that by our voluntary conſent, we give hin 
any new right of puniſhing he had not before, Our. 


point 


bk Ii Of OaTns and Vows. 219 
rn guilt indeed is made much greater when, after 
1e confirmation of an oath, we either violate our 
promiſes, or falſify in our teſtimony, 

To ſwear about trifling matters, or without any 

auſe, is very impious; as it plainly tends to abate 

of chat awful reverence which all good men ſhould con- 
antly maintain toward God; and is a plain indication 


nt 
a- of contempt. Where perjuries in ſerious matters grow 
as Frequent in any ſtate, the magiſtrates or legiſlators are 


A generally chargeable with much of the guilt; if they 
ither frequently exact oaths without neceſſity in ſmal- 
ch. Per matters, or when the oaths give no ſecurity in the 
ow point in view“; when the engagement deſigned may 
either be impracticable, or appear to the perſons con- 
rned to be unlawful ; or if oaths are required + where 
there are great temptations to perjury, with hopes of 
mpunity from men. They alſo do bad ſervice to 
er- Peligion who don't appoint an-awful ſolemn form of 
ords, fit to ſtrike the minds of men with reverence 
1 ſuch an action. 


na- | | 
nent II. TIs no doubt vain to exact Gow others, or 
ed; d ſwear by any being whom the ſwearer judges not 
muſt Payeſted with divine power, ſo as to invoke that being 
gati- | ; 


* Thus engagements by oath to adhere to certain ſchemes 
religion, which may afterwards appear falſe; or to a go- 
ernment which may appear an injuſt uſurpation. 

+ Thus purgatory oaths as to capital crimes, or very ſecret 
atters of ſcandal, or injuſtice, or about a man's ſecret opi- 
logs, generally have no good effect. 
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as witneſs and avenger. And yet there are ſome form on 
of oaths truly valid and not unlawful, tho' not the i in 
molt convenient, where without expreſſing the name ¶ fai 
of God, the ſwearer either names ſomething very dear alt. 
or neceſſary to himſelf “ upon which he is underſtood i ma 
to imprecate the divine vengeance, or that he may be pro 
deprived of it if he ſhould act perfidiouſly; or truhſ ons 
invokes God under ſome + metonymical expreſſion. Flute 
Tho! it be idle to exact an oath from any one bythe 
any being whom he conceives not as endued with di ¶ iect 
vine power, nor exerciſing any providence ; yet thereſſof i 
are certain general deſeriptions of the Deity in whichſof 2 
men of the moſt oppoſite religions agree: ſuch there-Wfron 
fore ought to be uſed, when perſons of different rel. ¶ tura 
gious ſentiments are required to ſwear, man 
As in covenants, ſo in oaths, he is juſtly deemed u cont 
have ſworn, and to be liable to the penalties of per-Wwhe: 
jury ſhould he falſify, who profeſſing an intention o cot. 
ſwearing makes ſuch ſigns as ordinarily lignify to o bas b 
thers that one ſwears. ſome 
Altho' an oath and a promiſe, or an aſſertion, mi 11 
often be expreſſed by one and the ſame grammatialduce 
ſentence; yet the act of ſwearing is plainly a diſtiniother 
| | to us 
| ® So we underſtand ſwearing by one's head, his life, biſmiſc | 
Heul, his children, his prince or patron, the earth, the UH 


the ſun. R 

+ 'Tis thus men ſwear by their faith, viz. the object of it 129g 
ar by the heavens, the temples, or altars ; for the Divinity re cept o 
ſiding in them, or to whom they are dedicated. | | 


* 
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rms one from that of promiſing or aſſerting; as it conſiſts 
the in the invocation of God to avenge if we violate our 
ame faith. This ſhews therefore that mens duties are not 
dearaltered as to their matter by an oath; nor any new 
tood matter of obligation produced ; nor any covenant or 
y beſpromile otherwiſe void confirmed ; nor juſt excepti- 
rrulyſons excluded; nor conditional contracts made abſo- 
1. Mute; nor any obligation impoſed to act contrary to 
e byſſthe perfect rights of others, or about matters not ſub- 
h dr jected to our power, or what would be a direct piece 
thereof irreverence and impiety toward God, or a violation 
vhichMof any ſpecial prohibition, by which we are precluded 
here · ¶ from tranſacting in certain affairs. But in matters na- 
 reli-turally ſubjected to our power and committed to hu- 

man prudence, as we may bind ourſelves by a common 
ed w contract, ſo much more by one confirmed by oath, even 
ben we have entered into it imprudently and raſhly, 
contrary to the rules of diſcretion; unleſs when there 
has been a plain obvious m deſign of 2 
ſome obligations of humanity.“ 

Ul. A PROMISE tho' confirmed by oath can pro- 
duce no obligation, unleſs it has been accepted by the 
other party, who alſo after his acceptance may remit 
to us his right, and free us from the promiſe, A pro- 
I niſe in like manner is void, upon the declared diſſent 
of a perſon whoſe conſent was neceſſary before the 
, Wpromiſer could oblige himſelf, or the other party ac- 
| rt of it. | 


ö * Mark vii. 11, 12, 13. 
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thority, and preſcribes to us the form of words ; if we 
underſtand his ſenſe of the words, and can fincerely 
ſwear in that ſenſe, tis well; if not, we ſhould not 
take the oath. No inferior magiſtrate deputed to take 
an oath in the name of the ſtate has a right to give 
explications of the formula preſcribed by the ſupreme 
powers. | 

Oaths according to their different purpoſes are di- 
vided into promiſſory and aſſertory. Oaths of this later 
ſort when required by a judge are called neceſſary; 
and when one party in judgment refers the cauſe to 
the oath of the other, tis called judicial. If this be 
done, not in judgment, but by the private deed of the 
parties, tis called voluntary. When an oath is de- 
manded from the perſon accuſed in a criminal action, 
to refute imperfect proof; tis called a purgatory oath, 
or oath of purgation, 

But in ſuch caſes where a perſon's life or charac- 
ter is concerned, as there are very high temptations 
to perjury; this way of exacting purgatory oaths in 
trials is highly improper and injuſt, By this means 
the impious and wicked will always be abſolved ; and 
thoſe only convicted who retain ſuch. a ſenſe of piety 
that they won't even for preſervation of life or cha- 
racter perjure themſelves, A good man ſurely would 
rather chooſe that ſuch perſons ſhould eſcape puniſh- 
ment for a doubtful crime, (of which, if they have 
really been guilty, they will probably ſoon repent fin- 


Book II. 


Where one requires of us an oath by his juſt au- 


0 
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cerely,) than that they ſhould be brought to ſuffer by 
their very ſenſe of religion. 

IV. A vow is a religious promiſe made to God 
about ſoinething to be done or performed. In yows 
we don't conceive a right transferred to men, unleſs 
they have been alſo attended with a contract. The 
main uſe of vows is this, that by a ſerious conſiderati- 
on of a juſt and holy Deity beholding all our actions, 
we may further confirm all our pious and virtuous 
reſolutions; and be the more cautious of neglecting 
our duty, leſt we ſhould alſo involve ourſelves in the 
horrid guilt of perjury, 

But as no promiſe not accepted by the party to 
whom *tis made can be obligatory; and as we are ſure 
God will not accept any promiſes made to him raſh- 
ly, out of any ſudden fear, or other paſſion, which is 
contrary to the man's duty ; and 'tis molt unworthy of 
the Deity to imagine him as it were infidiouſly watch- 
ing to catch advantages of the incautious, timorous, 
wrathful, or ſuperſtitious; or that, contrary to the 
commoa intereſt of all, he has ſome favourite orders 
of men for whoſe advantage he is acting the part of a 
ſharping agent, ſnatching at all opportunities of gain 
to them; hence it muſt appear, that vows can pro- 


Jace no obligation to ſuch actions or performances as 


would not antecedently have been pious, humane, and 


Jrudent. Much leſs are.vows of any avail which men 


ake on themſelves from hatred, envy, groundleſs or 
xceſſive anger, or contrary to either the perfect rights 
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of others, or even any obligations of humanity*, Vows 
therefore produce no new matter of obligation, 


GA, 


pr 
Concerning the VALUEs or PRICES of GooDsS, * 
bo 


O maintain any commerce among men in inter- Nea: 
changing of goods or ſervices, the values of Ii; 
them muſt be ſome way eſtimated: for no man would I an- 
give away things of important and laſting uſe or plea - ¶ eaſ 
ſure in exchange for ſuch as yielded little of either; 
nor goods which coſt much labour in acquiring, for ¶ hec 
ſuch as can eaſily be obtained. or 
The ground of all price muſt be ſome fitneſs in the ¶ ſom 
| things to yield ſome uſe or pleaſure in life; without I by | 
this, they can be of no value. But this being preſup- Nor 
poſed, the prices of things will be in a compound pro- ¶ buy 
portion of the demand for them, and the difficulty in I relig 
acquiring them, The demand will be in proportion I ſalar 
to the numbers who are wanting them, or their necel- N only 
ſity to life. The difficulty may be occaſioned many ¶ ſuch 
ways; if the quantities of them in the world be ſmall; Wof lit 
if any accidents make the quantity leſs than ordinary; Wing a 
if much toil is required in producing them, or much Nof hi 
ingenuity, or a more elegant genius in the artiſts; i} II 
the perſons employed about them according to the. 
Mark vil, 11, 12. Whole 
V 


II. 
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cuſtom of the country are men in high account, and 
live in a more ſplendid manner; for the expence of 
this muſt be defrayed by the higher profits of their 
labours, and few can be thus maintained, 

Some goods of the higheſt uſe, yet have either no 
price or but a ſmall one. If there's ſuch plenty in 
nature that they are acquired almoſt without any la- 
bour, they have no price; if they may be acquired by 
eaſy common labour, they are of ſmall price. Such 
is the goodneſs of God to us, that the moſt uſeful 
and neceſſary things are generally very plentiful and 
eaſily acquired. 

Other things of great uſe have no price, either 
becauſe they are naturally deſtined for community, 
or cannot come into commerce but as appendages of 
ſomething elſe, the price of which may be increaſed 
by them, tho? they cannot be ſeparately eſtimated *; 
or becauſe ſome law natural or poſitive prohibits all 
buying or ſelling of them. Of this laſt ſort are all 
religious offices, actions, or privileges; and even the 
ſalaries of religious offices, which are either deemed 
only what is neceſſary for the ſupport of perſons in 
ſuch offices, or are committed to their truſt as funds 
of liberality and charity toward the indigent, Buy- 
ng and ſelling of ſuch things from a well known op 
of hiſtory is called /mony. 

II. Bur as it may often happen that I want ſome 


* Examples of theſe forts are the air, the light of the lan, 
wholeſome air in certain ſituations, fine proſpetts, 
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goods of which my neighbour has plenty, while I have 
plenty of other goods beyond my own uſe, and yet 
he may have no need of any of my ſuperfluous ſtores; 
or that the goods 1 am ſtored with beyond my occa- 
ſions, may be quite ſuperior in value to all I want 
from my neighbour, but my goods cannot be divided 
into parcels without great loſs: for managing of com- 
merce there mult ſome ſort of ſtandard goods be a- 
greed upon; ſomething ſettled as the meaſure of va- 
lue to all others; which muſt be ſo generally demand- 
ed, that every one will be willing to take it in ex- 
change for other goods, ſince by. it he may obtain 
whatever he deſires. And indeed as ſoon as any thing 
is thus made- the ſtandard of all values, the demand 
for it will become univerſal, as it will ſerve every 
purpoſe : | 

The goods which are made the ſtandard, ſhould 
have theſe properties; firſt, they ſhould be of high 
value, that ſo a ſmall portable quantity of them may 
be equal in value to a great quantity of other things; 
again, they ſhould not be periſhable, or ſuch as wear 
much in uſe ; and Jaſtly they ſhould admit of all man- 
ner of diviſions without Joſs. Now theſe three pro- 
perties are found only in the two more rare metals, 
filver and gold; which therefore have been made the 
ſtandards of commerce in all civilized nations. 

HI, Ar firſt they have dealt in them by“ weight; 


This appears both by hiſtory, and the Roman word in 
pendere; expendere, &c. 4 
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but to prevent the trouble of making accurate divi- 


ſions of the ſeveral bars or pieces of metal, and to 


prevent frauds by mixing them with baſer metals, 
coinage has been introduced, For when the coining 
of money is committed under proper regulations to 
truſty hands, there's ſecurity given to all for the 
quantities of pure metal in each piece, and any bro- 
ken ſums agreed upon can be exactly paid without 
any trouble, | 

But the real-value of theſe metals and of money 
too, like that of all other goods, is leſſened as they 
are more plentiful ; and increaſe when they grow ſcar- 
cer, tho' the pieces keep the ſame names. The com- 
mon neceſſaries of life have a more ſtable natural 
price, tho' there are ſome little changes of their va- 
lues according to the ſruitfulneſs of the ſeveral ſea- 
ſons. Were one to ſettle perpetual ſalaries to certain 


offices, which ſhould ſupport men perpetually in the 


ſame ſation in reſpect to their neighbours, theſe ſa- 
laries ſhould be conſtituted in certain quantities of ſuch 
neceſſary goods as depend upon the plain inartificial 
labours of men, ſuch as grain, or other neceſſaries in 
a plain ſimple way of living. 

IV. No ſtate which holds any commerce with. its 
neighbours can at pleaſure alter the values of their 
coin in proportion to that of goods. Foreigners pay 
regard, not to the names we gire, but to the real 
quantities of pure metal in our coin, and therefore 
the rates of goods muſt be proportioned to theſe quan- 
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tities, But after a legal ſettlement of the denomi- 
nations of coins, and many contracts and obligations 
ſettled in theſe legal ſums or denominations, a decree 
of ſtate raiſing the nominal values of the pieces will 
be a fraud upon all the creditors, and do much gain 
to the debtors; and the lowering their nominal values 
will have juſt the contrary effects. 

The values too of theſe two metals may alter their 
proportions to each other; if an extraordinary quan- 
tity of either of them be brouglit from the mines; or 
a great conſumption made only of one of them in the 
ornaments of life, or great quantities of it exported. 
And unleſs the legal denominations or values of the 
pieces be changed in like manner, ſuch coin as is va- 
lued with us too low in proportion to the natural 
value of the metal, will be exported; and what is 
valued with us too high will remain, cr be imported, 
to the great detriment of the country, 

Wheteſoever a coinage is made in baſer metals, 
the quantities in each piece muſt be made ſo much 
the greater; otherwiſe the trade with foreigners mult 
be loſt, When notes or tickets paſs for money, their 
value depends on this, that they give good ſecurity for 
the payment of certain ſums of gold or ſilver. 


CH AP, XIII. 


Of the SEVERAL SORTS of CONTRACTS, 


OxNTRACTS are divided into the beneficent and 
onerous : in the former ſome advantage is gra- 
tuitouſly deſigned for one of the parties; in the later 
the intereſt of both is equally regarded, and the par- 
ties profeſs to transfer mutually things of equal value, 
There are three ſpecies of beneficent contracts,“ 
commiſſion undertaken gratuitouſly, gratuitous Ioan for 
uſe, and gratuitous cuſtody of the goods of others. 

In undertaking gratuitouſly to manage the buſineſs 
of others by their commiſſion, if they have preſcrib- 
ed a particular manner of executing it, we are oblig- 
ed to follow their orders; or if we depart from them 
we are liable to compenſate what damage thence ari- 
ſes, Where the matter is left to our prudence; we 
are deemed bound to uſe ſuch care as a wiſe man uſes 
in like matters of his own, nor are we liable for every 
accident which might poſlibly have been prevented by 
the utmoſt care; unleſs we have expreſly undertaken 
for the utmoſt diligence, or the high nature of the bu- 
neſs plainly required it; or we have obtruded our- 


There are no preciſe technical words in Engliſh to an- 
ſwer the three Latin words mandatum, commodatum, and de- 
foſitum, And therefore the formal definitions are omitted, 
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ſelves officiouſly, when others more capable might 
have been obtained, 

We muſt obſerve this about all beneficent con- 
tracts, that he who intends a favour to others, is not 
deemed to undertake an higher obligation than he ex- 
preſly conſents to, or than the nature of the buſineſs 
commonly requires: but the perſon on whom the fa- 
your is conferred, out of gratitude ſhould deem him- 
ſelf more ſtrictly bound, and make good all loſſes oc- 
caſioned by any the lighteſt fault of his; that none 
may have occaſion to repent of their intended favours 
to him, 

II. Tue gratuitous loan for uſe where the very 
ſame goods are to be reſtored, binds the borrower to 
the higheſt care and to make good all loſſes occaſion- 
ed by any negligence of his: (2) nay alſo to make 
good ſuch accidents as the goods had eſcaped had 
they remained with the lender, except he generouſly 
remit his claim: nor (3) can the borrower take any 
other uſe than the lender granted: and (4) he ought 
to reſtore them in good order at the time agreed, no 
further impaired than they mult be by the uſe allowed. 
Nay humanity would oblige to reſtore them ſooner if 
the owner needs them; or if we need them more and 
keep them, to make good the loſs he ſuſtains by want- 
ing them. | 

The gratuitous lender is to refund any expences 
made upon the goods lent, except ſuch as are ord: 
narily requiſite in the uſe of them; or at leaſt to re- 
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fund the value of any improvements made upon them 
as far as they are bettered for his purpoſes, and ſo he 
is enriched, The Civilians diſtinguiſh between this 
contract and a loan for conſumption, in which the ſame 
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individual goods are not 'to be reſtored, but equal 


quantities, weights or meaſures. 

III. Deros1TING of goods for gratuitous cuſtody, * 
obliges the keeper to ſuch diligence as a wiſe man uſes 
in keeping like goods of his own,. and to make good 
any loſſes by any groſs negligence of his. He ought 
to make no uſe of them without the owner's conſent, 
and reſtore them when demanded ; except it be for 
ſuch purpoſes wherein he might have a right by force 
to reſiſt the owner. And he juſtly inſiſts to be in- 
demnified as to all expences wiſely employed for pre- 
ſervation of the goods, * 

IV. Ix the onerous contracts, or theſe for a 
conlideration, the parties profeſs or undertake to tranſ- 
fer mutually goods or rights of equal value. And 
therefore honeſt men ſhould conceal nothing, or give 
no falſe repreſentations about the qualities eſtimable 
in ſuch goods, or their defects: and when they inad- 
rertently have departed from equality, according to 
the judgment of a wile arbiter, he who had leſs value 
than he gave, ſhoald have ſomething further paid him 
till the contract be brought to equality; and this he 
has a perfect right to demand; tho' no courts of juſ- 


* The tranſlator omits the next paragraph in the original, 
explaining the actiones direfae et contrarice of the Civilians, 
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tice could have time to give redreſs to every little ini- 
quity in ſuch matters, 

Mutual donation is not to be reckoned among one- 
rous contracts, as in it there is no regard had to equa- 
lity between the things mutually given. 

From what we ſaid about the grounds of price, 
'tis plain that in eſtimating the values of goods in any 
place, we are not only to compute the disburſment 
made in buying, importing, and keeping them ſafe, 
with the intereſt of money thus employed; but alſo 
the pains and care of the merchant ; the value of 
which is to be eſtimated according to the reputable 
condition in which ſach men live, and to be added 
to the other charges upon the goods. This price of 
the merchant's labour is the foundation of the ordi- 
nary profit of merchants. But as goods exported or 
imported are ſubject to many accidents, by which 
they may even. periſh altogether ; this is a natural rea- 
ſon for advancing the price of ſuch goods as are fafe, 
And as merchants are liable to loſſes when the pri- 
ces of ſuch goods, as they are well {tored with, by 
any unexpected plenty happen to fall; tro make good 
ſuch caſual loſſes they have a right to take a larger 
profit, when the goods they are well ſtocked with 
happen by any accidental ſcarcity of them to riſe in 
their prices. | 

V. THESE are the principal onerous contract. 

1. Barter or exchanging goods for goods. 2. Buy 
ing and /elling ; the ſimpleſt form of which is at once 
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paying the money and receiving the goods. If 'tis 
agreed that the goods are to be delivered on ſome 
future day, the price being previouſly paid, or ſuch. 
ſecurity given for it as the ſeller accepts; before the 
day fixed the ſeller muſt run the hazard of what acci- 
dents befal the goods; but after the day, if the ſeller 
was ready then to deliver them, he is only in the caſe 
of one with whom they were depoſited; as he would 
have been from the ſirſt if he was then ready to de- 
liver them, * 

Sometimes men purchaſe no certain goods but an 
hazard, or ſome advantage upon a contingency, In 
ſuch contracts equality may be preſerved if the price 
is abated below the real value of the advantage in a 


- Fjuſt proportion to the hazard of our gaining no ad- 


vantage at all. 
VI. In Iacation, or ſetting to hire, for a certain 


price we allow one the uſe of our goods, or our la- 
Jbour. The ſetter ſhould make the goods fit for uſe, 
. Jand uphold them ſo; and the hirer is bound to uſe 


them as diſcreet men uſe like goods of their own, and 
to make good any loſſes occaſioned by any groſs ne- 
gligence of his. If the goods periſh without any fault 
of his, he is no longer liable for the price of the hire 
than he had the uſe of them: or if without his fault 


* The tranſlator here omits a paragraph explaining ſome 


"Wicrms of the Roman law not neceſſary to an Engliſh reader. 
och as addictio in diem, lex commiſſoria, lex retraftus, proti- 


meſios, &c. 
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they become leſs fit for uſe, he may inſiſt on an abate- 
ment of the price or rent. But as in Jands all the 
profits of a plentiful year fall to the tenant, ſo he muſt 
bear the caſual loſſes of a leſs fortunate one, Indced 
the rarer caſes of extraordinary calamities, ſuch ag 
of wars, inundations, peſtilence, ſeem to be juſt excep- 
tions; as the tenant cannot be preſumed to have ſub- 
' Jected himſelf to rents in ſuch caſes. ® And in moſt of 
contracts the agreements of parties alter the obliga- 
tions. 

One who is hired for a certain piece of work, if 
he is hindered from it by any accident, has no claim 
for the hire. But when one hires a perſon by the 
year, or for a longer time, the hirer ſeems bound to 
bear the loſs occaſioned by any ſuch ſhort fits of ſick 
neſs as the moſt firm conſtitutions are ſubject to, nor 
can he on that account make any deduction from the 
price agreed upon, 

VII. Is loans for conſumption}, we don't exped 
the ſame individual goods, but equal quantities by 
weight or meaſure, If the loan is not deſigned as: 
favour, there's a right to demand intereſt, Nor is it 
neceſſary to make intereſt lawful that the goods lent 
be naturally fruitful : for tho' money for inſtance yields 
no natural increaſe; yet as by it one may purchaſe 
ſach goods as yield increaſe; nay by employing it in 


A part alſo of the following ſection is omitted for the 
ſame reaſon, about the lacatio operis and locat io operae. 
1 Mutuum. 
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trade or manufactures may make a much higher gain; 
'tis but natural that for ſuch valuable advantages ac» 
cruing to us by the loan, we ſhould give the owner 
of the money ſome price or recompence proportioned 
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to them, The prohibition of all loans for intereſt 
would be deſtructive to any trading nation, tho? in a 
democracy of farmers, ſuch as that of the Hebrews 
was, it might haye been a very proper prohibition, 

The juſt intereſt of money is to be determined ac- 
cording to the quantity of wealth employed in trade, 
Where there's a ſmall quantity of money in a nation, 
and conſequently all goods very cheap, a great profit 
is made by any ſmall ſums employed in trade with fo- 
reigners. And therefore a great intereſt may well be 
paid. But where much money is employed in trade, 
a ſmaller profit is made on each ſum thus employed, 
2s the prime colt of goods is high; and therefore a 
ſmaller intereft can be afforded for it. If civil laws 
ſettling intereſt don't regard theſe natural cauſes, they 
will not have their effect. 

The obligations in the contracts of partnerſhip are 
abundantly known by the rules af arithmeticians. 


VIII. We faid above that contracts about hazards 
may maintain the juſt equality : and ſome of them are 
of great uſe in ſociety, theſe particularly which inſure 
againſt ſhipwreck, robbery, or fire ; as by their means 
many active induſtrious hands have their ſtocks pre- 
ſerved to them, which otherwiſe had periſhed, Theſe 
contracts ſeem of the ſame effect with a humane and 
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ſalutary partnerſhip among multitudes to ſhare among gre: 
them any loſſes which may happen; ſince tis by the I no | 
premiums paid by thoſe whoſe goods are ſafe that the 
the inſurers are enabled to make good the loſſes of ¶ ſom 
the unfortunate. | ral. 

Nor is there any thing blameable in this that a ¶ und 
large number for diverſion contribute to purchaſe any I wer: 
piece of goods, and then caſt lots who ſhall have it: ¶ be a 
provided none of them expoſe to ſuch hazards ſo large ¶ into 
a portion of their goods that the loſs of it would oc- i too 


caſion any diſtreſs to themſelves or families. =_ 
The ſame may be ſaid of wagering, and of various iſ tize: 
games in which there's hazard ; which are not always l 


blameable on the account of the hazard, or of any in- ¶ bail 
equality. But then there is nothing more unworthy ¶ boun 
of a good man than, without neceſſity, to expoſe to N pal f 
uncertain hazard ſuch a ſhare of his goods, as the loſs Ito th 
of it would diſtreſs his family; or to be catching at 
gain from the fooliſh raſſineſs of others, ſo as to diſ- 
treſs them. All ſuch comracts therefore are to be 
condemned, unleſs they are about ſuch trifles as men 
of wealth can afford to throw away upon their amuſe- 
ments, And beſides, 'tis highly unbecoming a good 
man to give himſelf up entirely to diverſions, or walte 
much time upon them; or ſo to inure himſelf to a- 
muſements, as to contract habits of indolence and 
trifling, makiog him leſs fit or inclined for ſerious 
\ buſineſs, 

As to theſe more public projects of lottery in which 
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great multitudes may be concerned; as they bring in 
no new wealth to a ſtate, and only enrich ſome few of 
the citizens by the loſſes of others; and as men thro? 
ſome vain opinions of their own good luck are gene- 
rally very prone to them; they ſhould be every where 
under the reſtraint of laws; left that wealth, which 
were it employed in manufactures or commerce would 
be adding new (ſtrength to the ſtate, ſhould be turned 
into this uſeleſs and diſhonourable channel, expoſed 
too to innumerable frauds, and an inſociable, fooliſn, 
and ſlothful avarice be encouraged among the ci- 
tizens, | 

IX. In confirmation of contracts men often give 
bail or ſureties, and pledges. . The bail or ſurety is 
bound to make good what is due, in caſe the princi- 
pal fails, And as the creditor frequently truſts more 
to the ſurety than to the principal, his obligation is 
equally ſacred : nor may he uſe any evaſive arts more 
than if the debt were wholly his own: nor can he 
juſtly even delay the payment; unleſs he finds a frau- 
dulent colluſion between the creditor and the princi- 
pal to diſtreſs him, 


The obligation of the ſurety may be ſtricter th 
hat of the principal, if he has given either a pledge 
or an oath for performance; but as he is ſurety he 
cannot be bound in a different ſum or different goods, 
Ir payable at a different time or place, or upon a dif- 
rent foundation. He may juſtly inſiſt that a ſuit be 
irlt commenced and judgment given againſt the prin- 


— 
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cipal; and where more than one are ſureties, each one 
may inſiſt that the loſs be divided either equally a- 
mong them, or in the proportion in which they bound 
themſelves, To 
| Sureties were ſometimes given in criminal actions. 
They may be juſtly liable to pay the fines. But it 2 
would be inhumane to allow them to be ſubjected to 
any corporal puniſhments for the crimes of others, a wf 
We formerly touched at the ſubject of pledges 
and mortgages, If the things pledged yield increaſe, WThe 
this is to be deducted annually from the intereſt or Whom 
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principal of the debt. The clauſe of forfeiture at inter 
the day fixed has no iniquity in it, provided any Noblig 
ſurplus of value in the pledge be reſtored to the debt- ariſe 


or after the debt is thus diſcharged. The pledgee 
is bound to keep the pledge with ſuch diligence as a 
diſcreet man keeps like goods of his own, and not 
anſwerable for any thing further; as this contra 
_ equally regards the f utility of both parties. Pledges 
and mortgages conſtitute real rights not to be de- 
feated by any prior perſonal rights. 
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# OBLIGATIONS reſembling thoſe from CONTRACTS; 
ns. 
it Es1Ds theſe obligations and rights already men- 
to tioned, there are others which ariſe from ſome 


awful action of the perſon bound: of ſuch as ariſe 

ges from unlawful actions we treat in the next chapter, 
aſe, rheſe rights ariſing from lawful actions, ariſe either 
or from the nature of property, or from ſome manifeſt 
at intereſt of ſociety, and common ſocial laws. The 
any obligations anſwering to them the Civilians feigned to 
ariſe from contracts, that the forms of the actions 
might be the ſame. They are quite different from 
ioſe of tacit conventions, as in tacit conventions we 
ruly conclude conſent from ſome action; but in thoſe 
tis plainly feigned, tho' we know there was no con- 
ent, as the matter itſelf is equitable. The obligation 
dy a tacit convention is quite prevented by a previous 
ontrary declaration of the party : but not ſo in theſe 
ze now ſpeak of; as they have another juſt founda- 
lon, independent of the conſent of the perſon obliged. 
Of theſe there are two claſſes, one ariſing from 
his, that a perſon intermeddles without any contract 
ich the goods of others, or ſuch upon which others 
are a juſt claim: the other, from a perſon's taking 


* Obligatianes guaſi ex contraftu, 
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to himſelf and holding ſome valuable advantage at the of 
expence and loſs of others, who conſented not to ſuſ-ſſſtui 
tain ſuch loſs gratuitouſly, In the former claſs is in · Jon 
cluded the obligation of ſuch as poſſeſs the goods they the 
know belong to others, to reſtore the goods with theirſſthe 
profits ; as alſo his obligation“ who without commiſ. the 
ſion manages any buſineſs for an abſent perſon, or fot con 
a minor. All theſe are bound to account, and to re · fun 
ſtore the goods with their increaſe and profits. 
The like is the obligation of the heir or executor, 

toward the creditors or legatees of the deceaſed ; and 
it ariſes from his entering heir, or underteking the 
execution of the will, Fer 'tis plain, all the effech hon 
of the deceaſed are naturally chargeable with hisſo t 
debts, and with whatever others have a perfect clainſſh 
to. He therefore who takes poſſeſhon of the effeds, 
the only fund whence theſe debts are to be paid, is 
bound to pay them, as far as the effects go, deduQing 
for himſelf the neceſſary expences of management, 
The heirs or executors however may always claim 
the benefit of an inventary, that they may not be 
bound further than they find effects of the deceaſed 
Nor need we feign any contracts to explain the jul 
grounds of theſe obligations, nor that the heir or ext 
eutor is the ſame perſon with the deceaſed, 

II. As to the ſecond claſs; where a man is boun 
by deriving to himſelf ſome advantage at the expenceif 
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of others, who did not conſent that it ſhould be gra- 
tuitous : under this is included the obligation of thoſe 
on the other hand whoſe buſineſs was managed by o- 
hers without commiſhon, and that of minors toward 
heir guardians, to indemnify them, and compenſate 
eir labours in all uſeful ſervices, and to ratify any 
ontracts prudently made for their behoof; and re- 
fund any prudent expences in their education. 

What parents expend in educating their own chil- 
uren, we conclude from the tender parental affection, 
hat tis intended as a donation, when the parent has 
ot declared the contrary. Nay parents are naturally 
bound to ſupport and educate their children ſuitably 
o their condition, and to convey to them at death 
what remains of their goods. But if a parent is in 
preat ſtraits, or if any child has ſome other way 
obtained a plentiful fortune, a parent in theſe caſes 
ny juſtly charge a child with the whole expence 
ff its ſupport and education, and exact it for his own 
aintenance in old age, or to ſupport his other chil- 
dren, 

III. Bur if one maintains and educates the child 
if another ; there's no preſumption here that it was 
lone as a donation ; 'tis more preſumable that a debt 
hereby conſtituted, to be diſcharged by the goods 
Ir future labours of this child, as far as the expence 
ras truly made for the behoof of the child; but not 
hat was intended for the ſplendor of his family who 
maintained it, Nay further, as generally all this ex- 
Vor. II. E 
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pence upon an indigent orphan would be loſt entire 
if it died before it were capable of labour ; the main 
tainer might perhaps, in the rigour of juſtice, be al. 
lowed to charge ſomething more on account of thi 
hazard; and by this allowance men will be more en- 
couraged to ſuch neceſſary care of indigent orphans, 


But then this hazard continually decreaſes as the chili 


advances in years, and cannot increaſe conſiderably 
the charge, except for a few of the firſt years. At 
indigent orphan thus maintained is therefore in 1 
worſe caſe than that of any indigent perſon who with 
out any fault of his is involved in a great debt, fron 
whom the creditor may juſtly demand payment by hi 
labours, while the debtor retains all the other natun 
rights of mankind, and whenſoever either by his lv 
bours, (of which, he may juſtly chooſe to turn him 
ſelf to ſuch as may be moſt beneficial to him, and 
ſooneſt diſcharge the debt,) or by the liberality d 
any friend, he can diſcharge it, he can no longer 
juſtly detained in ſervice. Now were an account 
all the neceſſary charge of maintenance, and of the 
value of labour, juſtly ſtated, it would appear, that 
ſuch an orphan ſound in body and mind could alway 
fully diſcharge ſuch debt by his labours before be 

were thirty years of age: and conſequently that thi 

can never be a foundation for perpetual heredita 

lavery; even allowing an extraordinary intereſt wer 


charged upon the expences becauſe of the hazard, 


is done upon contracts of bottomry in trade. 
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yet this charge mult appear pretty inhumane upon per- 
ſons in any grievous diſtreſs: nor can any diſtreſs be 
conceived greater than that of an indigent child de- 
ſtitute of all aid from its parents. | 

Under this branch too is included the obligation of 
him who uſing the plea of nece/ity, (of which hereaf- 
ter) has done damage to others; and of one who re- 
ceired what appeared due, but afterward 'tis found 
was not due; or what was paid upon a contract againſt 
in nf} which there lay a juſt exception making it void; or re- 
with ceired any price, in conſideration of ſomething which 
is not paid or performed by him: who are all obliged 
to indemnify and reſtore, | 

When one partner in a company has preſerved or 
improved at his own expence any. of the common 
goods of the company; the obligation of the other 
partners toward him is of the later claſs; and his to 
dem of the former. 

The obligations contracted for us by others, if they 

are done by our commiſſion, are manifeſt contracts; if 
not, they come under the caſe of bu/ineſs managed 
without commiſſion already mentioned, 


have done to others, if they deſire it. 
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ROM the former principles 'tis plain, that each 

one is obliged to repair any damages he may 
But caſes of- 
ten happen when a good man juſtly may, and ought 
to do, what may occaſion ſome damages to others; if, 
for inſtance, ſome goods of his of incomparably great. 
er value cannot be preſerved, or ſome of the greateſt 
evils threatening him or his friends be prevented, 0- 
therwiſe than by doing what may occaſion ſome ſmal 
loſs to others. He has a perfect right to act thus; and 
yet he always in ſuch cafes becomes liable to make 
good their loſſes ſuſtained for his ſafety or that of per- 
ſons dear to him. Since this is a ſacred ſocial prin- 
ciple of equity, that no man for his own advantage 
* ſhould impair the advantages of others; or if any 
* neceſlity force him to it, that he make good their 
* loſs as ſoon as poſſible.“ 

The ſame is more manifeſt in damages done inju- 
riouſly, Human ſociety cannot be maintained unlels 
men are obliged to compenſate all ſuch damages, Laws 
prohibiting injuries would have no effect, if after they 
were done, the injurious could joy their gain with 
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Nay the ſafety of ſociety further requires that the 
injuſt ſhould be reſtrained from injuries by the terror 
of ſevere puniſhment; leſt the good ſhould be conti- 
nually expoſed as a prey to them. And therefore al- 
tho' God and nature require of us good-will, clemency 
and lenity, even toward the evil, yet ſurely they re- 
quire a ſuperior degree of theſe affections toward the 
good. And the injult may be reſtrained by violence 
and puniſhments, and obliged to compenſate the inju- 
ries done and give ſecurity for their innocent behavi- 
our for the future, without any malice or ill- will to- 
ward them; nay 'tis doing them rather a good office, 
to reſtrain them thus from further crimes, 

II. By damage is underſtood not only“ the de- 
* priving men of their goods, and ſpoiling or detain- 
* ing them injuriouſly; but any intercepting or pre- 
* yenting their natural or artificial profits; with all 
* thoſe inconveniencies which enſue upon the firſt 
* wrongs; all gain prevented, as well as loſſes occa- 
* ſioned.“ 

Whoever by himſelf or by others, whether by act- 
ing or omitting contrary to his duty, has occaſioned 
any damage, which otherwiſe would not have hap- 
pened, may be deemed an author of the injury. Such 
only rejoice in the injuries done and praiſe them, 
may indeed ſhew ſuch perverſeneſs of temper as de- 
ſerves puniſhment ; but as it cannot be diſcerned whe- 
ther the ſame injuries might not have been done with- 
ut ſuch congratulations or applauſes, men are not 

| E 3 
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made liable to compenſation on theſe accounts alone, 
Where an injury has been done by many in concert, 
they are bound to compenſation jointly and ſeverally. 
But if one has compenſated the whole, the ſufferer 
can demand nothing further on this account from the 
reſt; but he who repaired the whoie damage may 0- 
blige his partners to bear their ſhares with him, The 
caſe of puniſhments is quite different; for puniſhment 
may be juſtly inflicted on all for the common ſafety. 


Among the authors of damage, he is deemed: the 


principal, who having authority over others, command- 
ed them to do it. He therefore is ſirſt to be called to 
account, if it can be done; if not, we may demand 
reparation from the reſt; ſince he could not by any 
orders of his give them any immunity from this obli- 
' gation, And tho? the executors may be free from 
any guilt, having had the plea of neceſſity, in avoid- 
ing the far greater evils threatened them if they had 
not obeyed orders; yet they are not notwithſtanding 
bound to make compenſaticn : ſince their innocent 
neighbours muſt not - ſuffer, to free them from the 
evils they were threatened with. 

III. IF one without any fault, by mere accident 
does damage to another; he is not ſtrictly bound to 
repair it. Nay if one engaged in any important ſer- 
vices to the community, in any dangerous emergence, 
where tis ſcarce to be expected that men ean uſe the 
greateſt caution, happens by ſome negligence to dv 
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damage to his neighbour, it ſnould be rather repaired 
by the community. 

Damage done by hired ſervants without cheis ma- 
ſter's orders, ſhould be repaired by themſelves. What 
is done by a ſlave binds the maſter to divide the price 
of the ſlave in the ſame manner as the effects of a 
bankrupt are divided among the creditors; comput- 
ing on one hand the value of the ſlave, which is the 
claim of the maſter, and on the other that of the da- 
mage done, which is the claim of the ſufferer; and in 
proportion to theſe two the price of the ſlave is to be 
divided, In the ſame manner the owner is bound to 
compenſate. damage done by his cattle, without any 
fault or negligence of his. If civil laws * have been 
more rigid: upon the owners,. it has been with this 
view, that. the. owners may be made more careful in 
guarding well their ſlaves and cattle, which are kept 
for their own behoof, 

If one without any malicious. deſign has done da- 
mage, he ought to ſhew himſelf ready at firſt to do 
or perform whatever any wiſe arbiter ſhall judge rea- 
ſonable, and to declare the innocence of his deſigns, 
If one has had an evil} intention, and truly repents 
afterwards of it ; he ought alſo to offer compenſation, 
to beg pardon, and: give whatever ſecurity againſt fu- 
ture injuries a prudent arbiter ſhall- think ſufficient. 
No- man truly repents of any injury he has done, nay 
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he perſiſts in it, while he declines to do theſe things, 
and detains the gain of his injuſtice, But when the 
injurious offer alk theſe things voluntarily, we are Name 
bound to be reconciled and to pardon them: which ¶ into 
all of us ſhould do the more readily and heartily, that ¶ che 
each one ſo often needs to be pardoned, if not by his Rofl r 
fellow. creatures, yet by our merciful Creator, ſach 

IV. WHEN one obſtinately perſiſts in his injuries I bers 
and won't deſiſt from his deſigns upon admonition, Wcall: 
nor repair damages done; or refuſes to perform what Wſam: 
we have a perfect right to demand; not only our pri- ple, 
vate intereſts, but the common intereſts, and ſafety | 
of all requires, that the injuries intended ſhould be ral! 
repelled by violence, and reparation of damage and war 
whatever elſe is due to us by a perfect claim ſhould ¶ſpec 
be obtained; and even ſome further evil inflicted on I libei 
him, by the terror of which both he and others be Y \ 
reſtrained from the like practices. | and 

This violent defence or proſecution of our rights [ſhe | 
is war, But as one grand view of conſtituting civil then 
power was this, as 'tis known to all, that the con- fer, { 
troverſies of citizens ſhould be decided by impartial Npraif 
judges, and thus the miſchiefs prevented which might I 
ariſe ſrom mens redreſſing themſelves under freſh im- the / 
preſons of injuries; very different rules of violent N e. 
defence or proſecution muſt obtain according as men 
are either in natural liberty or under civil govern- 


Wars are divided into public and private. The 
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former are ſuch as are undertaken by a fate, or in 
the name of a body of people: private wars are thoſe 
among private perſons, The public wars are divided 
into the /2lern, or theſe authorized on both ſides by 
the ſupreme powers of (lates, upon ſome ſpecious ſhews 
of right; and thoſe ſo authorized only on one ſide: 
ſuch as the wars made upon bands of pirates or rob- 
bers, or citizens making inſurrections; or what are 
called civil wart, between different parties in the 
ſame ſtate contending about ſome rights of the peo- 
ple, or of the government, 

We firſt treat of the private wars of men in natu- 
ral liberty. And the ſame reaſonings hold in public 
wars ; ſince ſovereign ſtates and princes are with re- 
ſpect to each other in the ſame condition of natural 
liberty, 

V. We have already ſhewn that wars both public 
and private are ſometimes lawful, nay neceſſary for 
the common ſafety. Nor do the ſcriptures prohibit 
them in all caſes: as they plainly authorize civil pow- 
er, give to magiſtrates the * power of the r and 
praiſe ſome eminent heroes in war. 


In both kinds of war three points are to be ſettled ; 


the juft cauſes, the term of commencing, and the term 


of ending them, or the ſum of our demands in war. 


The jus g/adii is well known to include both the power 
of capital puniſhment, and of defending a country by arms, 
imong the Romans to whom the Apoſtle writes, Ch. xili, 4. 
ke alſo Hebr. xi. 32, 33, 34+ 1 Pet. ii. 13, 14. 


| 
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according. as the parties live in natural liberty or un- 
der civil government, 

But we mult always remember, that tho we have 
received the very greateſt injuries from any perſon, 


yet we ought to maintain good- will toward him, and 


even deſire his happineſs, as far as it is conſiſtent with 
that of better men and of the community. All cle- 


mency conſiſtent with theſe ends, toward even the. 


moſt injurious, is what every man's heart muſt ap- 
prove, When therefore any injury is deſigned or 
done to us, we ſhould try firſt all gentler. methods, 
either to prevent it, or obtain. reparation of damage 
and ſecurity for the future, Nor ſhould we judge that 
an injuſt enemy has forfeited all his rights, or that 
every outrage againſt him is juſtifiable. That. vio- 
lence alone is juſt which is neceſſary, or naturally 
conducive, to repell the injury, repair the damage, 
on obtain ſecurity for the future, Any cruelty not 


| requiſite for theſe ends is plainly criminal and detel- 


table; as it occaſions grievous ſufferings to ſome of 
our fellows, without any neceſlity for the intereſts of 
others; and is a precedent to like cruelties on other 
occaſions, even toward thoſe who have a juſt cauſe in 
war. 

VI. Tux juft cauſer of beginning war in natura 
liberty are any violation of a perfect right, There 
could be no ſecurity in life, none of our rights. coul 


Book II. 


When we ſpeak of theſe three in the wars of parti - 
cular perſons, they are to be differently determined 
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be ſafe, were we prohibited all violent efforts againſt 


the injurious, and they allowed to paſs with impunity, 
By a frequent repetition of even ſmaller injuries the 
greateſt wealth muſt ſoon be exhauſted: and life muſt 
become intolerable to innocent men if they are thug 
expoſed to the perpetual inſults of their petulant or 
inſolent neigabours. Humanity may often perſuade 
a good man to overlook lighter injuries, which can 
ealily be repaired; if eipecially, they proceeded from 


© ome ſudden guſt of paſuon in men who in the main 


parts of their character are good, and will ſoon repent 


of it. Vet no man can juſtly claim ſuch patience to- 


ward himſelf from others. There are ſome more rare 
caſes in which perhaps it may be juſt to make war be- 
fore any injury is done or attempted: but of theſe 
hereafter, * | 

When therefore any of our perfect rights are vio- 
lated, either by deſtroying or damaging our goods; or 
refuſing what we have a perfect right to claim; or 
when a like injury is done to any innocent neighbour ; 
tis lawful, nay often honourable by force to compell 
thoſe who oppoſe us or our neighbour in obtaining our 
rights, to deſiſt from theſe injuries, and to perform 
whatever is due to us, We may ſeize the particular 
goods we have a claim upon; or if we cannot ſind 
them, ſeize any goods of the enemy ſufficient to com- 
penſate all that's due to us. And in computing this 


* Book III. ix. 3. 
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we ſhould include all our labours, and loſſes or ex- 
pences occaſioned by the injury. Nay we may pro- 
ceed further by way of puniſhment, or obtaining ſe- 
curity for the future, as far as a wiſe arbiter will judge 
neceſſary : ¶ but of this preſently. ] 

In civil ſociety indeed, theſe injuries alone juſtify 
the violence of private perſons againſt any fellow ſub- 
ject who is amenable to laws, which may occaſion an 
irreparable damage. The warding off, or the repair- 
ing of others ſhould be obtained in a more prudent 
way by the aid of the magiſtrate, But ſuch as can 
neither be prevented nor remedied this way, we juſt- 
ly may repell with violence, But if any one, who is 
as to right a citizen or ſubje&, renounces this bond; 
or makes his attempts ſo ſecretly that there's ſmall 
hope of bringing him to juſtice; we have the ſame 
rights againſt him as if we were in natural liberty.“ 
Such are all robbers and thieves in the night. Againſt 
other citizens our remedy mult be obtained from judg · 
es or magiltrates, 

VII. Tus term of commencing violence in liber- 
ty, is when one either by expreſs declaration or any 
hoſtile action has diſcovered a fixed purpoſe of hurt- 
ing us or any innocent neighbour; and won't deſiſ 
upon admonition, We are not obliged to receive the 
firſt aſſault; as it may perhaps prove fatal to us: nor 
need we wait till the injury is executed; which may 


® Exod. Exil. 2, 3. and ſome fragments of the 14 tables. 


Book II. 


—— 


ch. 15. RicuTs of WII. 253 


perhaps prove irreparable: and 'tis generally eaſier to 
prevent than to remedy. We may therefore juſtly 
prevent and ſurprize ſuch as have formed and de- 
clared ſufficiently their injurious deſigns of hoſtility. 
The proper term of commencing in civil life any 
violence that may be dangerous to others, is when 


* the aggreſſor has brought us into ſuch ſtraits that we 


can neither retire without danger, nor obtain any aids 
from magiſtrates or our fellow- citizens, 

VIII. Tus term or bounds beyond which we ought 
not to continue violence in natural liberty, are when 


che aggreſſor or the author of the injury either volun- 


tarily repenting, or compelled by force, deſiſts from 
injuring, and offers compenſation of all damages done, 
and ſuch ſecurity for the future as any prudent arbi- 
ter ſhall judge neceſſary. If he obſtinately refuſes 
theſe things, we may juſtly obtain them by force. 
Nay the common intereſt of mankind requires that 


* Much as without any plauſible ſhew of right, have done 


groſs injuries, and given ſuch dangerous example to 


* Yothers, ſhould be puniſhed in ſuch a ſevere manner as 


may probably deter not only themſelves, but all o- 
thers from like crimes. 

The ſame reaſons which juſtify the inflicting of 
puniſhments in civil life, juſtify it alſo in natural li- 
berty; tho? in this ſtate we cannot expect that puniſh- 
ments ſhall be ſo effectually executed, or ſo prudently 
regulated, Neither the grounds of puniſhments, nor 
the reaſons of inſlicting them, preſuppoſe civil power 
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in the inflicter, nor civil ſubjection in the ſufferer, © ma 

' Under civil government ſubjects ought not to con · ral 
tinue violence aſter they are ſecured from preſent dan. I a f: 
ger. | The reparation. of injuries and precautions for I rig! 
the future are to be obtained by the ſentence of 2 bite 
judge, and not by the violence of the enraged parties, ¶ ſab: 
All juſt violence ſhould be with a view either to the Nef! 
defence of our rights, or to ſome public advantage. gare 
What has not ſuch intention; and is accompanied I mak 
with hatred of the perſon, and joy in his miſery, is Nrepr 
that criminal revenge, which is condemned both by and 
the natural and chriſtian laws, forty 

And further as rights reſpe& not only our holding Ys 2 
or poſſeſſing, but alſo our obtaining ſometimes from Noppr 
others ſome goods or ſervices : in natural liberty wether 
may uſe violence in purſuit of what is due to us from Ninhur 
others, when they refuſe to perform voluntarily what 10 na 
we: juſtly demand. But in civil life all ſuch. proſe · fn 
eution of our rights ſhould be made by actions ia lau, 
either for debts, reparation of damages, or. precautions 
againſt damages apprehended ; and theſe matters de- 


muſt appear from what was ſaid about the cauſes off 


ment. 

IX. From theſe principles it muſt follow that ſuch 
duels as are often practiſed among us, where the cha. 
lenger and the perſon challenged meet in a place 4 | 
pointed, intending the death of each other, or what" ! 


uch.“ 15. Rrours of War, 255 
-er, ¶ may occaſion death, cannot be juſtified either in natu- 
on- ¶ ral liberty or civil fociety. Reaſon would always teach 
an. a far better method of defending and proſecuting our 
for rights; firſt, by committing any diſputed point to ar- 
f ; biters in natural liberty; and if either fide declined to 
ies, ¶ ſubmit to them, the other ſhould: obtain the aſſiſtance 
the of ſuch neighbours as the equity of his cauſe or re- 
age. card to the common ſafety can engage to his fide, and 
nied make open war in proſecution of his right, As to any 
y, i reproaches or contumelies ; the duel is often a fooliſh, 
1 by and often too cruel a method of refuting them, The 

fortune of the combat is often as blind and: capricious 
dings any: and death is too grievous a puniſhment for 
from Nopprobrious words. If one has hurt the character of 
y We others, either by falſe reports, or even by divulging 


in natural liberty we may juſtly, with- the aſſiſtance of 
. friendly neighbours, inflict ſuch public puniſhment as 
ny wiſe arbitrators ſhall deem proper for the crime. 
d if in this ſtate any one has given full evidence 


ons 
J de- N an hoſtile intention to deſtroy us; we ſhould ra» 
s: ler take the ſafeſt way to prevent by ſurprize, or to 


ſtrain him, in ſuch manner as our own and the com- 
on ſafety requires. Nay under civil government, 
e are not bound to avoid public places, or neglect 
y buſineſs which requires our appearing abroad, be- 
auſe we know that one deſigns to aſſault vs; unleſs 


dit, And if we are injuſtly attacked while we are 


humanly, without any neceſſity, their ſecret vices; 


ther humanity or a regard to our ſafety move us 


* 
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o 
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gal redreſs for the citizens when injured in their cha 


one who declines to accept a challenge from any who 


ſelves; tho' the parties are not excuſable, eſpecially 
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employed in our own lawful buſineſs, we may juſth pie 
defend ourſelves even by killing the aggreſſor: andWth: 
doing ſo is often a very uſeful ſervice to mankind Ia c 
All this may be done without any concerted duels. cid 

But if the legiſlator has been ſo negligent of: 
moſt important matter, as to appoint no ſuitable le- 


racters by calumnies or reproaches; and if that cuſ- 
tom prevails, which took its riſe in the moſt barbs 
rous and ſuperſtitious ages, that a man is deemed is ay 
famous, and always expoſed to new inſults, and thek 
generally approved too, if upon certain reproaches or 
contumelies uttered againſt him, he does not challenge 
the author of them ; which will be the caſe too with 


imagine they are injured by him. The larger ſhar 
of this guilt is chargeable on the civil governors them: 


V. 


the challenger. For a good man may generally fin 
a better way of vindicating his character, and eve 
of ſhewing his fortitude, if either there ariſe any pu 
blic wars, or if he is ſirſt attacked by violence. 
There is indeed one caſe in which concerted duel 
may be lawful on one ſide: if a public enemy of ov 
country, of ſuperior power, truſting to the valour 0 


ſome champion on his fide, offers to grant us reaſon 


able terms of peace only upon the event of this cham 


Grotius De Jure B. &c. ili. 20. 43. 
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ſtlypion's being defeated by one of our fide; or will h 

and the controverſy decided according to * fate of i 4 

1nd, $ combat. Tis no doubt fooliſh and inhuma A 
cide controverſies this way, when it might hy = 

of iby arbitration, But if a more potent * i "i 

> le-Iconſent to any other way; "tis a glorious 2 wha 

cha · our ſide, if one to prevent much blood-ſhed — 

cul- imſelf for his country to this hazard, in wo 

arb. ountry has better hopes of ſucceſs th —_ 

5 an any other 
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CHAP. XVI. dc 


ExTRAORDINARY RIGHTS In CaSES or Neczs- ff pr 
sir, and the common KicnyTs or MatnxinD, dit 


T has been already frequently ſhewn that an im- Nit t 
mediate ſenſe generally points out and recom: ff of 
mends our ſeveral duties; and that there are different  gio! 
degrees of them, in a certain ſubordination, ſome more fro! 
ſome leſs honourable; that the later ſhould give place ¶ nec 
to the former, when they are inconſiſtent ; and that Wy i 
the ſupreme beauty appeared in theſe affections of ſoul {cnt 
which are moſt extenſive, which ſhould therefore cos · ¶ ing 
troul the narrower : and that in conſequence of this, Wtolle 
all the rights of individuals, and all the ſpecial rules Wgrea 
of life ſhould be poſtponed to the univerſal intereſ low 
of all. Altho' therefore theſe practical concluſiom an e: 
called the ſpecial laws of nature, which we are ſr As t 
credly bound in all ordinary caſes to obſerve, poitt i verſa 
out what is almoſt continually the virtuous part; yt 
by an extraordinary change of circumſtances, it maj 
become our duty to act in a different manner; 1 
ſuch fingular caſes are to be deemed excepted in thelt 
ſpecial laws. We never ſhould ſpeak thus, that i 
caſes of ſingular neceſſity, we may juſtly violate tit 


preſſions are contradictions, But it is truly obeyig 
the Jaw to take the benefit of any exceptions appoint 


* 
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ed in it; or to follow the more ſacred law when it 

derogates any thing from one of leſs importance. Now 

of all the ſocial laws that is the moſt ſacred, which 

- I prefers the general intereſt and ſafety to that of in- 
»), BK dividuals or ſmall parties. 

II, Bur as the ſenſe of every good man muſt ſhew 

im- it to be of high importance to preſerve the authority 

-om- Nof all the ſpecial laws, and that they ſhould be reli- 

rent © gioully regarded; we cannot be juſtified in departing 

aore, from their appointment upon any light cauſes: the 

place I neceſſity muſt be great and manifeit which will juſti- 

tha fy it. We muſt not only conſider cautiouſly what pre- 


* ſoul ſent advantages may enſue in this caſe from ſuch a 


con: ¶ angular ſtep; or what preſent inconveniencies from 
this, following the ordinary law; but much more what 
rules greater and heavier and more general evils may fol- 
nerel low from ſuch a liberty allowed to all. Let us take 
uſiom n example or two, which may illuſtrate other caſes. 
ls the maintaining of veracity and faith in our con- 
rerſation and dealings is of the higheſt importance to 
t; ye ſociety 3 as is alſo the maintaining the rights of pro- 


t maſſWperty, and leaving to each one the free adminiſtration - 


det his own, for the mutual confidence and ſecurity of 
n hel men in ſociety : the cauſes muſt be of the higheſt na- 
ure, ſome terrible evils to be avoided or exceeding 
eat advantages to be obtained which can be allowed 
ch ee make exceptions from theſe important rules. Nor 
Noght this plea of neceſſity to be extended to lighter 
natters: for we ſhould conſider all the conſequences, 
F 2 


| 
| 
| 
| 


260 R1cnTsS of NECESSITY. Book II. 


even of a remoter kind which muſt enſue upon dimi- 
niſhing the deep reverence men ſhould have for theſe , 
laws. No caſes therefore but thoſe of the higheſt na- 
ture are to be deemed excepted; when evils ſuperior 
to all theſe evil conſequences are to be averted : and 
none will reckon among theſe, 'any ordinary ones of 
a lighter nature, unleſs he is plainly wicked and im- 50 
pious, void of any conſcience of duty. 

Tis to no purpoſe to argue here, that we are to do 
nothing vitious for any proſpects of advantage. In this 1 
all agree. But the queſtion is, whether ſuch extraor- 
dinary conduct be vitious in theſe circumſtances, or " 
not? it ſhould not be matter of heſitation, whether 
. - we may abandon the conſcientious part for the ad- 

vantageous: but whether ſome great utility to enſue 
don't make ſome extraordinary ſteps lawful or ho- 
nourable? Nor is it more to the purpoſe to allege, 
that we ſhould always adhere to the divine laws, and 
that we are no judges of future events, but ſhoule 
commit them to Providence, Such things are plead- 
ed by ſome very good men, tho” not very acutely it 
this point, For the very queſtion is, are not thele 
caſes to be deemed exceptions in the divine laws? and 
made known to us by the ſame uſe of reaſon by which 
the law itſelf is made known? If we are no competent 
judges of future tendencies, we are no judges about 
the ordinary natural laws; which are no otherwit 
diſcovered than by our reaſoning upon the tendencie | 
of certain methods of action, as they appear conduc. 
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to the public intereſt or detrimental : for no man can 
allege that our ſole rule of life are the impulſes of 
each particular paſhon which we may generally ap- 
prove in ordinary caſes, 

No doubt wicked ſelfiſh men devoted wholly to 
their own intereſts or pleaſures will abuſe this plea 
but not without ſuch impiety and unfairneſs of mind 
as would break through any bonds of laws. The 
paſſionate and reyengeful often abuſe the doctrine of 
ſelf-defence, and that about proſecuting the injurious : 
but we don't therefore quit this doctrine, and prohi- 
bit all violence in defence or proſecution of our rights. 
Nor ſhould we any more condemn all departure in 
lngular caſes from what the ſpecial laws of nature 
require in ordinary ones. Men ſeem agreed that the 
common rules of property yield to ſome ſingular exi- 
gencies, One may uſe or deſtroy the goods of ano- 
er without his conſent, when 'tis neceſſary for the 
preſervation of multitudes, as in the lightening of ſhips 
n a ſtorm, or blowing up of a houſe to ſtop a raging 
Ire, Nay ſome higher laws give way to ſingular ne- 
eſlties. The bravelt and beſt citizens are expoled 
d certain death for their country, in ſervices where 
ere can be no hopes of their eſcaping. By drawing 
bridge or ſhutting the gates, by which all the citi- 
dens have a right to be protected, the braveſt men are 
dmetimes expoſed to the molt cruel enemies, Tul- 
s Hoſtilius is renowned to all ages for preſence of 
nnd in delivering a falſe account, by which the Ro- 
F 3 
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man people were preſerved. But this doctrine ſo li- 
able to miſapplication needs always the following cau- ¶ ab 
tions, mz 

III. FixsT of all: the two general laws about MW oft 
loving God and, our neighbour, or of promoting the Bu 
general good of all, admit of no exceptions :- nay in mu 
this later are founded all the exceptions which lye tec 
againſt any of the more ſpecial laws. But the exter- 
nal acts of worſhip are not neceſſarily annexed to any bin 
one time, and therefore yield to urgent exigencies, or 

2. The more honourable any perſon's temper is, {| not 
the leſs apt will he be to allow to himſelf exceptions 
for any ſmaller intereſt of his own, or to claim any 
privileges of neceſſity. 

3 We muſt bring into account all the effects pro- ¶ are 
bably to enſue from any extraordinary ſteps, whether tur: 
by natural conſequence, or from the unfairneſs or raſh-W a 
neſs of others, Not that men are to be excluded from MW vil 
every right which injuſt perſons may make a pretence of 
of in improper caſes: but even theſe bad conſequen-M . | 
ces are to come into the general account, to prevent hi 
our allowing exceptions in any but the moſt weighty foci 
caſes, So that no man can plead exceptions in light · ¶ ariſe 
er ones, without that depravity of mind which would 

+ break any acknowledged law, without any ſuch pre: 
tence, 

4. The more ſacred and important any law is 
the greater mult the cauſes be which can found ay 
exception. 
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li- 5. Cauſes of a public nature are far more bonour- 
u- able than thoſe of a man's own advantage. A good 
man often may quit part of his own right; and 'tis 
wt often honourable not to take the advantages he might, 
he MY But he is not thus maſter of the public intereſts, and 
in W muſt act according ro what the exigence of the times 
lye require. 
er 6. No plea of neceſſity will juſtify a man in freeing 
y himfelf from any threatening evil, by caſting the like 
or greater upon any innocent perſon. / This is plainly 
is, M not ſubſervient to any public utility. 
Ong T- Whatever ſmaller damages we caſt on others 
any who do not conſent to ſuffer them gratuitouſly, in 
order to free ourſelves from any great danger, we 
ro: are ſacredly bound to repair. To this right in na- 
ther tural liberty, of warding off ſome great danger by 
all · actions detrimental to others, there correſponds in ci- 
rom nil ſociety an eminent right in * ſupreme powers, 
ener of which hereafter, * 
en iv. Faon the common bond of all with all, by 
rent which all mankind are conſtituted by nature one great 
guy fociety, with ſome common laws binding them, there 
ght-MW ariſe certain common rights, not ſpecially regarding 
ould the utility of any one, or a few, but that of all in ge- 
neral ; which therefore every one as he has opportu= » 
nity ſhould maintain and proſecute. Theſe rights as 
they obtain alſo in natural liberty, ſhould be conſider- 
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ed previouſly to thoſe of civil ſocieties. We ſhall give 
a few inſtances, which will alſo lead us to others. 
1. Mankind as a body, and each one as he has 
occaſion, have a right to hinder any one to quit life 
without a juſt cauſe, or thus deſert the duties incum- 
bent on him. Suicide ſhould therefore be prevented, 
or ſuch ſelf-maiming as may make one unfit for the 
duties of life, | 
2. There's alſo a common right of all, to prevent 
certain vitious practices of moſt pernicious example, 
which yet cannot be ſaid to injure any one perſon 
more than another: ſuch as monſtrous luſts, procur- 
ing abortion, or any other practices which are hurt- 
ful to mankind in general. | 
3. We are likewiſe to hinder any man to deſtroy 
ſuch goods of his own as may be very uſeful in life, 
out of any caprice or ill nature: nay they ſhould not 
be allowed to periſh of themſelves without being uſed, 
4. There's alſo a like common right of one and all, 
to prevent injuries, and to puniſh ſuch as are done; ſo 
that by the terror of the puniſhment, others alſo may 
be reſtrained from like attempts. 
5. Mankind have a right alſo to compell any per- 
ſon, who has diſcovered any ſecret of great uſe in 
life, to divulge it upon reaſonable compenſations, and 
not ſuffer it to periſh with himſelf; that ſuch as need 
it may alſo enjoy the beneſit. 
6. Mankind in general, and every ſociety, may 
juſtly require it of all ſuch as enjoy ordinary health 


Ns 
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and ſtrength, unleſs they otherwiſe have a fund for 
their ſupport, that they ſhould maintain themſelves by 
their own labour, and not intercept the liberality or 
charity of good men; which is due only to the weak 
who cannot ſupport themſelves. Such ſlothful vretch- 
es are to be compelled to labour. 

The inſtances we have given are rights of the 
perfect kind belonging to mankind as a body. Im- 


perfect rights of this claſs anſwer to the general du- 


ties of humanity and beneficence (above explained in 
treating of the nature of virtue) which muſt be leſt 
free to the honour and conſcience of men, 
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How RicnTs and OBLIGATIONS ceaſe : how Com pe 
TROVERSIES are to be decided in NATURAL Li- de 
BERTY: and the RULEs of INTERPRETATION, ff co 


BL1GAT10NS ceaſe by three ſeveral ways: by rec 
the paying or performing what was due; by for 
remiſſion in favour of the debtor; and by the failing by 
of the condition. tra 
Payment may be made either by the debtor him - 28 
ſelf, or any commiſſioned by him, or acting in his} in 
name and for his behoof; but it muſt be at the time ties 
and place agreed on. Where payment is offered na tak 
by appointment of the debtor, nor for his behoof; 
the creditor is not bound to transfer his right againſt is i 
the debtor to the perſon thus offering payment, whoſ whi 
may have ſome malicious intention againſt the debtor, to « 
What is here ſaid relates only to the delivery of com · ¶ cha, 
mon goods or money, or performing common labounſ] void 


or ſervices, in which 'tis no matter to the creditu exp; 
who pays him. The caſe is otherwiſe in homagaf] whi 
of honour, or ſuch labours as are valued on account take: 


of ſingular ingenuity. In theſe no ſubſtitution can be 
made without the conſent of the perſon to whom the 


are due, | | 
In money, or goods only regarded by weight 
meaſures, or quantities; if two perſons be mutual) 


267 
indebted to each other in equal ſums, and the days 
of payment on both ſides come, the debts mutually 
deſtroy each other: and this is peculiarly called com» 
penſation. Nay tho' the ſums are not equal, yet the 
debts ſhould be deemed aboliſhed as far as the ſums 
concur, and the ſurplus only to remain due, 

To the ſecond way, to wit, of ſome remiſſion; are 
reducible all theſe tranſactions or bargains agreed to 
for extinguiſhing diſputed claims: as alſo delegations, 
by which the debtor with canſent of the creditor 
transfers to him an equivalent debt due to himſelf; 
3s alſo the forgiving of debts and accepting any thing 
in lieu of them; and laſtly mutual difſent of the par- 
ties, by which the mutual obligations of a bargain are 
taken away. 

3. Under the head of the failure of the condition, 
is included the perfidy of one party in a bargain; 
which ſets the other free, if he chooſes it, rather than 
to compell the perfidious to performance: as alſo a 
change of flate ; by which all obligations are made 
yoid which were plainly founded- upon it: as alſo the 
expiration of the time ; which takes away obligations 
which were to endure no longer: and laſtly death 
takes away ſuch as only reſpected the perſons, and 
were not deſigned to ſubſiſt to the heirs of the ere- 
ditor, or affect the heirs of the debtor: and theſe 
points are generally known from the nature of the 
buſineſs, or the terms of the contract. 

II. In natural liberty controverſies are beſt decid · 
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ed by friendly conferences of the parties, or the in- 


terpoſal of common friends ; or by an abſolute com- 
promiſe or ſubmiſſion to arbiters of approved charac- 
ters; and this either as to the ſtrict point of right, or 
as to the equitable and humane part on both ſides, 
Every good man would always chooſe to make ſub- 
miſſions of this later ſort, and not inſiſt upon the ſtrid: 
eſt point of right. 

The proper arbiters are perſons of wiſdom, under 
no ſpecial attachment to either ſide, and who can 
gain nothing by the deciſion of the cauſe in favour 
of either party. Such men influenced by no intereſt 
or paſſion, tho' they be neither wiſer nor better men 
than the parties contending, yet will more eaſily dif. 
cern what is juſt and equitable, The parties are 
bound to ſtand to their deciſion, unleſs they find e- 
vidence of corruption, ſuch as ſome ſecret contract 
with one party; or unleſs there be ſuch manifeſt ini- 
quity in the deciſion as muſt plainly evidence ſome 
fraud or unfairneſs, But if it is only ſome ſmaller 
inequality or miſtake in the deciſion, upon ſome ſhew 
of right, by. which one party thinks he is wronged, 
he is notwithſtanding bound to ſubmit to the award, 

The arbiters ſhould proceed as judges do, to find 
out the truth by the acknowlegements of the par- 
ties, or by figned deeds, or other ſuch documents: 
and next to cite witneſſes, and interrogate them up- 
on oath; regarding always this, whether the witnel- 
ſes be not engaged by intereſt on one ſide; and they 
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ſhould demand two at leaſt to proceed upon. For 
tho' the credibility does not at all increaſe in pro- 
portion to the numbers of witneſſes, and ſometimes 
the teſtimony of one wiſe honeſt man gives full ſatiſ- 
faction; yet it would be dangerous to proceed upon 
the teſtimony of one: as a perſon of great hypocriſy 
and art and preſence of mind may contrive ſuch a 
confiltent ſtory, that no interrogatories put to him 
can detect the falſhood of it, or make him contra- 
dict himſelf, But when two or more witneſſes, are 
ſeparately examined, without hearing each others te- 
ſtimonies, about all ſuch circumſtances as might have 
been obſerved by perſons really preſent, (of which a 
ralt multitude may occur to a ſagacious judge;) if 
they either frequently contradi& each other; or both 
always remember the ſame circumſtances, and both 
always pretend to have forgot or overlooked the ſame 
circumſtances, they give plain evidence of a concert- 
ed fraud. [A complete conſiſtency therefore of two 
thus examined, gives abundant evidence, ] 

III. Fox diſcovering the true intent and mean- 
ing of promiſes, contracts, teſtaments, and written 
laws, the proper rules of interpretation are often uſe- 
ful, But they belong rather to the art of criticiſm 
than to morals; as they are not peculiar to theſe 
matters, | 4 

1. We muſt ſtill remember that ſuch as profeſs 
to contract with others, and uſe ſuch ſigns as com- 


monly expreſs contracting, are to be deemed bound, 
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whatever way their mind was then employed: nor 
otherwiſe could there be any faith in commerce, 

2. The ſenſe of common popular words is to be 
determined by cuſtom, without regard to original 
meanings or etymologies; unleſs there appears evi- 
dence that they were taken in an unuſual ſenſe, \ 

3. Terms of art are to be underſtood n to 
the defmitions of the artiſts. 

4. Where the different parts of any deed relate to 
che ſame thing; the ambiguous or obſcure are to be 
cleared up by the more plain and diſtin, 

5. If words taken in their ſimple and unfigured 
ſenſe import ſomething contradictory and abſurd, but 
not when interpreted as figurative; they are to be 
deemed figurative. 

6. In deeds which convey no right in their prior 
parts to ſuch as don't alſo conſent to the ſubſequent; 
the ſubſequent limit the preceeding. This holds in 
the different parts of teſtaments, and in different deeds 
made between the ſame parties, 

7. There are alfo juſt conjectures of i ;qetprotit 
on to be derived from the ſubject. matter, the circum- 


ſtancet, effects, or conſequents, For that is probably 


the true interpretation which ſuits the ſubje&-matter 
and circumſtances, or which involves no abſurd con- 


. ſequences. 


8. Contracts are beſt cxplainc from knowing the 
views of the parties; and laws in like manner from the 


reaſon or deſign of them. 
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9. We are alſo to regard whether the matter be 
of a deſirable or favourable nature, or on the contra- 
ry undeſirable or odious ; for accordingly we give a 
larger or more confined ſenſe to the words. 

IV. Bur where all or any of the contending par- 
ties in natural liberty, truſting to their own ſtrength, 
and each dreading the intereſt or art of his adverſa- 
ties in influencing any arbiters they might chooſe, de- 
clines to compromiſe ; there remains no other reme- 
dy than that each defender proſecute his right by 
violence, with what aid he can get from his neigh- 
bours: and by this means multitudes muſt often be 
involved 1n great inconveniencies and dangers, Now 
tis probable, that in order to avoid theſe miſchiefs, 


and to get large ſocieties regulated by the authority 


of a few of the wiſer ſort, in the deciſion of their 
debates, and the exerting their united force for the 


common ſafety of all, men have had recourſe to a 


political union and a ciyil power, 


THE 


N 


le « 
leed 
T 
tilt) 
a 
atio 
V 


s 


THE 


ELEMENTS 


O F 


MORAL PHILOSOPHY. 


BOOK III. 


THE PRINCIPLES OF OECONOMICKS AND 
POLITICKS, | 


CHAP. I. 


ConCERNING MARRIAGE. 


E have in the former book treated of the 

W rights and obligations of that ffate of liber- 

ty conſtituted by nature, We proceed to 

ie adventitious ſlates, founded upon ſome human 
red or inſtitution, 

Theſe ſtates are 'either domeſtic, regarding the 
tility of a few, ſo many only as can ſubſiſt in one 
mily; or public, reſpecting the utility of a whole 
ation or ſtate, or even of many ſlates, 

Vor. II. G 
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Oeconomics treat of the rights and obligations in 
a family; the chief points of which are delivered in 
theſe firſt three chapters. There are many other ad- 
ventitious ſtates of perſons united in ſome narrower 
communities or corporations included within ſome po- 
litical body, and ſubje& to it; of which there are in- 
numerable multitudes, which are not under the oh. 
nifance of philoſophy. 

II. ALL kinds of terreſtrial animals muſt have ſub- 
ſiſted only for one age, if nature had not conſulted 
their preſervation by a difference of ſex, a deſire of 
offspring, and a tender care of it till it can ſubſiſt by 
Itſelf. In the brute animals nature has done little 
more; as their young can be ſufficiently preſerved and 
reared by the care of their dams, ſince they need 
ſcarce any inſtruction for their ſimple ways of life, 
Nature finds all the clothing and armour they need; 
and the earth of itſelf ſends up their food in abun- 
dance. But for the improvement and even preſerva- 
tion of human life a multitude of arts and inventions 
are neceſſary; as their bodies are more delicate, need 
ing nicer food, and clothing, and other care; and their 
minds capable of many delightful arts. Their offspring 
therefore, by the wiſe order of nature, continues far 
longer tender and infirm, needing the conſtant care cf 
the adult; that thus they may be more eahly govern- 
ed and inſtructed in the various arts of life, before 
they acquire untractable ſtrength. 

Now as the mothers. are quite inſufficient alone for 


Ch, 1. Of Marzracs. 215 
this neceſſary and laborious task, which nature alſo 
has plainly enjoined on both the parents by implant- 
ing in both that ſtrong parental affection; both pa- 
rents are bound to concur in it, with joint labour, and 
united cares for a great ſhare of their lives : and this 
can never be tolerable to' them unleſs they are previ- 
ouſly united in love and ſtable friendſhip : as new chil- 
dren alſo muſt be coming into life, prolonging this 
joint charge. To engage mankind more chearfully 
in this laborious ſervice nature has implanted vehe- 
ment aſſections between the ſexes; excited not ſo much 
by views of brutal pleaſure, as by ſome appearances 
of virtues, diſplayed in their behaviour, and even by 
their very form and countenances. Theſe ſtrong im- 
pulſes plainly ſhew it to be the intention of nature 
that hüman offspring ſhould be propagated only by 
parents firſt united in ſtable friendſhip» and in a firm 
covenant about perpetual cohabitation and joint care 
of their common children. For all true friendſhip 
aims at perpetuity: there's no friendſhip in a bond 
only for a fixed term of years, or in one depending 
upon. certain events which the utmoſt fidelity of the 
parties cannot ioſure, | 

NI. Tarts natural love of the ſexes, and equally 
natural. love of offspring, ſhew that Plato and ſome 
other excellent writers are juſtly cenſurable, for de- 
parting too audaciouſly from nature, in 2ppointing their 
ltates to be ſupplied in new ſubjects by children un- 
known to both the parents; and this in order to pre- 
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vent ſome evils ® which may be prevented in a much 
more eaſy and gentle manner, For never could any 
laws or inſtitutions have ſuch influence, that perſons 
quite uncertain about their offspring, and hence not 
influenced by the natural affection, would take a pro- 
per care of the young Or if they were compelled ef- 
fectually, the labour would be moſt diſagreeable to 
them, which to parents aſſured of their own offspring 
is light and delightful, And further while their off. 
ſpring is unknown, men warit one of the ſtrongeſt in- 
citements to all diligence and induſtry. Nay further 
Plato's ſcheme, without any ſufficient reaſon or eri- 
terion that one can underſtand, is. only calculated for 
the happineſs of the few finer ſpirits ; while the plu- 
rality are ſubjected to a miſerable ſlavery, 

Nay further; theſe ineonveniencies he dreads fo 
much from each one's knowing his own children, 
might be prevented another way, by proper laws and 
public inſtitutions about education, teſtaments, and 
ſucceſſions. Nor can we aſcribe the factions which 
often tear ſtates to pieces to our knowing the ties of 
blood; as one may eaſily ſee in all nations. He ſhould 


* Sec Plato's ſcheme in his books De Republica. The 
evils avoided by his ſcheme, are avarice, and injuſtice; vaſt 
eſtates, and the attendant power and influence, deſcending to 
worthleſs heirs; the employing mens affections upon the con- 
tracted ſyſtem of a family or two, which otherwiſe. might be 
extended to the whole ſtate: and thence many diſſentions and 
factions. 
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alſo have prevented all particular friendſhips ; or ſhewn 
that men have much ſuperior ſagacity in the choice of 
friends or of ſtate · parties, than he allows them about 
the education of children, or the love of kinſmen, or 
in making their teſtaments. 

As to the apprehenſion of danger from this, that 


many very weak men by means of the tender parental 


affections come into great wealth, tis without ground. 
The offspring of the weak is frequently very vigo- 
rous; and that of the vigorous weak, both in mind 
and body, Nor is it neceſſary for any ſtate that all 
its members ſhould be either robuſt or ingenious. And 
ſometimes the fineſt genius is lodged in an infirm body. 

IV. Ws mult not therefore through fear of a few 
inconveniencies counteract what nature has ſo ſtrong- 


ly recommended: but rather look upon all ſuch de- 


ductions of reaſon, as ſhew how a faithful friendſhip 
may be maintained in wedlock, for the proper educa- 
tion of offspring, as ſo many ſacred laws of nature, 
Men ought to reſtrain not only all monſtrous luſts, as 


outrages againſt God and nature, but alſo all diſſolute 


procreation without any proper covenant about a friend- 
ly ſociety for life. For if ſuch indulgence were allow- 
ed to all, it muſt deſtroy both the bodies and minds of 
the youth, produce a race deſtitute of all paternal aſ- 
ſtance, and expoſe the incautious mothers to infamy, 
poverty and a perpetual courſe of debauchery, with- 
out any hopes of ever attaining any reputable ſtate in 
life, It were to be wihed that an equal infamy at 
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tended the other ſex, the common authors of or ſoli- 
citors to ſuch vices, 

Such adult perſons as have a ſufficient ſtock both 
of wealth to ſupport a family in their condition of 
life, and of prudence to govern it, ſeem obliged to 
marry, unleſs they are hindered by ſome important 
offices inconſiſtent with the cares of a family. It 
would be diſhonourable for one without a weighty 
cauſe to decline his ſhare of the cares and ſervices 
requiſite for the preſervation of the human race, 
V. Tux chief articles in this covenant are theſe, 
1. That the woman be faithful to the man in co- 
* habiting with no other; as it muſt be the greateſt 
injury to impoſe upon him an adulterous offspring, 
for heirs to his fortune, and objects of that affection 


which is naturally due only to his own. 


2. The ſecond is, that the husband ſhould be 
* equally faithful to the wife.” For it is a natural 
iniquity that the wife's conjugal affection, and all her 
cares and fortune, ſhould be devoted to one man and 


his offspring; while the affections of the huſband are 
allowed to be intercepted by, or diſperſed among ſe- 


veral women and their children, and along with it his 
fortune. 

Simultaneous nn is not to be allowed to men, 
not only on account of the inequality or iniquity now 
mentioned, but becauſe it alſo deſtroys all friendſhip 
in marriage ; muſt be the cauſe of perpetual contenti- 


ons; mult tempt women ſo injuriouſly treated into 


6 
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adulteries; muſt corrupt the minds of men with wan 
dering luſt, deſtroying their natural affection to their 
th children; and muſt occaſion to ſome an offspring too 
of numerous, which therefore will be neglected, and be 
to void of all ſenſe of duty to ſuch diſſolute parents. 
nt And further ſince Providence preſerves the numbers 
It of males at leaſt. equal to that of females, -if tis al- 
ty | lowed to men to have more wives at once, many muſt 
ces be excluded altogether from marriage or having off- 

ppring; and thus be free from theſe tender bonds 
ſe, which chiefly civilize and unite men in ſociety : nor 


:0- does polygamy contribute to make nations more po- 


eſt pulous, but has rather the contrary effect. 
1g, 3. The third article is, that perſons married ſhould 
on by a perpetual union of intereſts and purſuits, conſult. 
the proſperity of their family, and chiefly the right 
be education of their common children, and the improv- 
ral ing their condition as they have opportunity. 
ner That we may be the better fitred for obſerving 
nd theſe articles, from our infancy we ſhould be inured 
are to modeſty and chaſtity; an high ſenſe of which is 
ſe- © deeply fixed by nature in the fineft ſpirits. All ob- 
his ſcenity and laſciviouſneſs in diſcourſe or behaviour is 
If deteſtable; as it relaxes theſe bonds of modeſty by 
en, which the young, and women eſpecially, are reſtrained 
ow iſ from expoſing themſelves to all infamy and miſery, 
hip 4. The fourth article is, that the bond be per- 
i- “ petual, to end only by death.” This is neceſſary to 
nto W make marriage a ſtate of friendſhip; as alſo generally 
| G 4 
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for the right education of children, who are ſucceſ- 
ſively born to us for a conſiderable part of life; and 


this laſting duty or charge is impoſed by nature equal- 


ly on both parents. It would alſo be moſt inhumane 
to divorce or ſeparate from a faithful and affectionate 
conſort for any cauſes which include no moral turpi- 
tude ; ſuch as barrenneſs, or infirmity of body; or any 
mournful accident which no mortal could prevent, and 
which muſt be equally afflicting to the perſon aban- 
doned, the death of all the common children. 

As to any proper power, or right of commanding, 
veſted in either of the parties, it ſeems oppoſite to 
that tender affection the ſpring of marriage; which 
rather points out an equal friendly ſociety, Nor ſeems 
there any other reaſon for giving any ſuperiority to 
the huſbands, except this, that men are generally more 
fit for managing the more important buſineſs of the 
family, to which the leſs important within doors ſhould 
give place, | 

The four articles above-mentioned ſeem ſo neceſ- 
ſary, that no covenants of the parties in oppoſition 
to them can be valid“. Marriage therefore may be 


If any one in this matter inſiſts that ſimultaneous po- 
lygamy was allowed in ſome civilized nations; let him re- 


member that ſo were alſo human ſacrifices, and a certain ſort 


of ſlavery manifeſtly iniquitous and inhuman, in far more 
civilized nations. And tho? a plurality of wives was allowel 
by the Jewiſh law; yet a far purer inſtitution informs vs, 
that it was permitted for the hardneſs of their hearts ; or only 
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0 © a covenant between a man and woman about 

« perpetual faithful cohabitation and joint care of their 
common offspring.“ 

VI. Tas impediments of marriage are either fach 
13 are deemed to make the contract from the firſt 
void; or, afterwards make void a valid contract. Of 
the former claſs ſome are natural and ſome moral. 

Among the natural impediments, beſide a manifeſt 
bodily weakneſs rendering one unfit for marriage, may 
be reckoned alſo ſome grievous diſorders and miſer- 
able incurable diſeaſes, inconſiſtent with a friendly ſo- 
ciety, or excluding all hopes of offspring that can live. 
Such as idiotiſm, and'perpetual madneſs, leproſy, and 
ſome other diſeaſes. Very advanced years of either 
ſide may juſtly be deemed to make void a marriage 
with one in the bloom of life, But if a couple both 
well advanced in years, covenant about a conſtant co- 
habitation, there's nothing blameable in it, A third 
impediment is, when either party is ſo young that they © 
cannot have attained that uſe of reaſon which is ne- 
ceſſary to their binding themſelves by any contract. 
For it would be moſt abſurd that perſons who becauſe 
of their immature years are deemed incapable of bind- 
ing themſelves in any other matter, yet ſhould be 


allowed to paſs with impunity, but not approved. The con- 
cubinage both in Heathen Rome and under the Chriſtian Em- 
perors was allowed only to ſuch as had no wives, and was a 
marriage naturally lawful. See Heineccius* Antiquities, in the 
appendix to lib, i. c. 38. and the following ones, 
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deemed able of it in this, which is far more im- 
portant than any other, and requires greater judg- 
ment. 

The moral impediments which make void the con- 
tract from the firſt are prior contracts with others, and 
Joo near conſanguinity or affinity, coll; 

As to the former: if two perſons both apprized that 
of the prior contract with another join in marriage, I tine 
the marriage ſhould be deemed entirely void; and N ſome 
both parties ſhould be ſeverely puniſhed, Where one N non: 
of che parties was not apprized of the contract; the Io di 
caſe of this perſon is ſo favourable, that the marriage and 
confirmed by cohabitation ſhould not be made void Wgvini 
unleſs at the deſire of this perſon: even as in other Nin vi 
contracts, ſubſequent real rights take place againſt Ywile 
prior perſonal ones: but the guilty party deſerves ſe- B 
vere puniſhment, And that there may be no room for Ius, 
ſuch frauds even after complete matriages, every ſtate Ne 
mould take care that all marriages intended ſhould be Mons : 
previouſly advertiſed and ſuch as are celebrated alſo Ny ge 
be divulged in the moſt public manner, this { 
As to conſanguinity invalidating marriages, there Ir mar 
are higher debates. Among parents and children in Wis fe 
the direct line, the law of nature ſeems to prohibit ivurtt 
all marriages; not only on account of a conſiderable I vords 
difference of years, but becauſe the conjugal affe&tionſ'ter ; 
and intimacy ſeems quite inconſiſtent with that reve-ſ{ner: 
rence implanted by nature toward parents and conft - . . 
med by education. As to the inter-marriages of lit If. a. 1, 
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Ired in the tranſverſe line, or collaterals, the natural 
reaſons offered by ingenious men don't ſeem conclu- 
ſve to prove ſuch marriages pernicious or impious. 
But as we find that many nations who derived nothing 
from the * Jewiſh laws, held the ſame marriages of 
collaterals inceſtuous and impure ; tis not improbable 
that they have been prohibited by ſome poſitive di- 
fine law in the earlier ages of the world; and that 
ſome veſtiges of this law was preſerved in many na- 
tions, The intention of this law has probably been 
to diffuſe further among many families that good-will 
and endearment which frequently ariſes from conſan- 
guinity and affinity. The Deity may alſo have had 
in view ſome other advantages to human offspring to 
aiſe from ſuch intermixtures of different families, 

By the Roman law, and the cuſtoms of all Chriſti- 
ans, marriage is prohibited to all within the fourth 
degree, And the degrees are thus computed, per- 
ſons a-kin have had ſome common parent: and as ma- 
by generations as have interveened on both ſides from 
this ſtock, ſo many are the degrees. In like manner 
a man is prohibited to marry any ſuch kinſwoman of 
his former wife, as of his own; to wit, within the 
fourth degree. The canon law retaining the ſame 
words, has yet extended the prohibitions much fur- 
ther; as it computes the degrees according to the 
generations in one of the lines only; and by the long- 


* See Levit. xViii. and Tacitus's Annals. 12. 8 Digeſt. 31. 
. 2. I. 17. and laſt, and Lib. 39. I. 53. and Grotius, ii. 3. 13. 
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er of the two, if they are unequal: and this prohi- 
bits all marriages within the ſeventh degree of the 
civil law. | | 
VII. Tus cauſes which break off a valid marriage 
are, any violation of the eſſential articles: ſuch as 3. 
dultery, obitinate deſertion, capital enmity or hatred, E 
and ſuch groſs outrages as take away all hopes of any 
friendly ſociety for the future. When a marriage iz 
diſſolved for ſuch cauſes, the guilty party and the al. 
ſociate in the crime deſerve the higheſt puniſhments; 
as theſe injuries in marriage do greater miſchief, and 
cauſe deeper diſtreſs than ſtealing or robbery, for 
which capital puniſhments are inflicted, The inno- 
cent party ſhould be allowed to marry again : for it 
would be ſtrangely inhumane becauſe one has ſuffered 
injury, that the law ſhould inflict another hardſhip, 
by depriving them of a new marriage and offspring, 
Nay if the guilty parties are allowed to live, they 
| ſhould not be hindered from marrying, except it be 
with the partners of their guilt, They ſhould rather 
be obliged to marry perſons equally infamous with 
themſelves. | 
The prohibitions in the goſpel of all divorces ex- 
cept in the caſe of adultery * ſeem elliptical, as thoſe 
which prohibit all uſe of oaths. They only condemn 
all the cauſes aſſigned by the Jewiſh doctors, except 
that one, The apoſtle Paul + expreſly allows au- 


Matth. v. 32. Luke xvi. 18. + 1 Corinth, vii. 15. 
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leſertion. | 

The duties of perſons married conſiſt chiefly in a 
fathful and conſtant affection, ſweetneſs of manners, 
and prudent care of their families; and to this pur- 
poſe 'tis neceſſary they improve their minds in all vir- 
a We; eſpecially in meekneſs and calmneſs of temper ; 


red, 


* Wat they may reſtrain ſuch paſſions as their family- 

al fairs will be apt to excite, Without theſe virtues 

aus continual ſociety and community of all things can 
75 erer be tolerable, As to the ways of improving their 
or 


ntunes, this they muſt learn from other arts, and not 
rom philoſophy. 


ther, and that for manifeſt reaſon, to wit, obſtinate 


upon the parents by that ſingular affection implanted 
ia them. Nature therefore muſt! have deſigned that 


affection ſufficient precaution is taken for the chil- 


dren grow up to mature ſtrength of body and mind, 
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8 human offspring remains for a long time in- 99d 

1 firm, incapable of preſerving itſelf, needing the cf its 
conſtant care of others, both for preſervation and in- II. 
ſtruction in theſe arts and manners which are neceſ- 
ſary for liſe; nature has plainly impoſed this charge 


parents ſhould aſſume all the power which is requi- 
ſite for the diſcharge of this truſt, and ſubjected chi- 
dren to it; while at the ſame time by this tender 


drens obtaining their liberty as ſoon as they can ſaſe- 
ly enjoy it; ſince without it they cannot be happy, 
which is the point that parents are moſt ſolicitous 
about. 

The want of judgment in our immature years, and 
the tender parental affection, the two only foundat- 
ons of parental power, ſhew that it cannot be perpe 
tual or during life ; but muſt expire as ſoon as chil 


And yet the parental affection will always remain 
exciting parents to all kind offices, when their chil 
dren need their aſſiſtance or counſel. 

The ſame conſiderations ſhew that this power cal 
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dot be extended to any of the more grievous puniſh=. 
ments, ſuch as cannot be requiſite for education in 
ſuch tender years: much leſs can it extend to life or 
liberty. A parent has no right to ſell his child to 
perpetual ſlavery, or to lay any burden upon it be- 
i. Jyond the value of the neceſſary and prudent expencey 
of its education. 
in 11. Tuts parental power belongs alike to both pa - 
cel. rats, only that in domeſtic affairs the power of the 
father is a little ſuperior, But if he is dead or ab- 
need beat, it is wholly veſted in the mother. 
ll is trifling to found this power merely in gene- 
-qui ration *, or to follow ſome law-maxims about the 
«hil-{200ds formed by our labour out of our own materi- 
der ls, or other acceſſions of things animate or inanmate,, 
chil- N vbich have no ufe of reaſon or no eapacity of holding. 
Cafe. ay rights. Both the bodies and ſouls of children are 
appy formed by the divine power, that they may, as they 
ou} ow up, arrive at the ſame condition of life, and an 
quality of right with ourſelves, tho' for ſome time 
 andfÞ®*7 mult be governed by the wiſdom of others, For 
1dai-Mldren may have property, and other rights, quite 
verpe ndependent of their parents; who ſeem to have no 
ther power over any goods conveyed to their chil- 
(ren by others than that of tutors or curators. What-«- 
er parents abandon this guardianſhip of their chil- 
ten committed to them by nature, either by expo- 


* This is deſigned againſt Hobbes and Filmer. 
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ſing or entirely neglecting them, forfeit alſo the pa- 
rental power connected with it: and any one acquires 
the whole parental power who takes care of ſuch 
children, 

Parents are moſt facredly obliged to provide for 
their children all the neceſſaries of life, and even to 
improve their condition as much as they can'; and 
above all to form their manners to all virtue by in- 
ſtruction and example: for without this their lives 
muſt be miſerable and infamous, tho” in the preatelt 
affluence. joy! 

What parents expend on children who have no lize« 
ſtock of their own, is juſtly preſumed to be donation: 
and it would be inhumane in parents, who are not in 
great diſtreſs, to charge food, clothing, and neceſſary 
education, as a debt upon their own children, But if 
the parents are in great diſtreſs, or if any one of their 
children have a ſtock derived from ſome other friend, 
parents may juſtly ſtate ſuch an account with their 
children, and exact payment from them of all the pru- 
dent expences made upon their education; and chil- 
dren in this caſe are bound to make ſuch payment ei- 
ther by their labours or otherwiſe. Altho' therefore 
from the common affections of parents we juſtly con- 
clude, that their private fortunes are acquired for 
their children as well as themſelves; whence appears 
the right of children to ſucceed to the inheritances 0: 
their parents; yet children are not to look upon them- 
ſelves as leſs bound to gratitude on this account: nay {Wm con 
| VoL 
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they are rather the more bound, For the more firm 
nd diſintereſted any affection is, and the more deeply 
< Wi is rooted in the perſon's nature, the more it is to 
te valued, and the ſtronger is our obligation to gra- 
or Mttude. | 
te UI. PaztEnTs may acquire by civil law a further 
nd Newer over their children, as the law commits power 
any magiſtrates, For civil power having different 
frundations and greater ends, extends beyond the pa- 
oft Wntal. And children, as they have from their birth 
njoyed protection and the other advantages of a ci- 
lized life in a ſociety conſtituted for the good of all, 
ne plainly bound to perform to the community on 
ia Nei part“ all that's due from good citizens; and 
ary rricularly to preſerve that conſtitution, and tranſmit 
+ if Ne fame to future ages. Minors therefore may juſtly 
geit Ne delivered as hoſtages, or be obliged to military ſer- 
od, Nies of the greateſt danger in great exigencies, 
heir MW IV CIC DEN even when adult owe all reverence 
u- Ind gratitude to their parents, not only in return for 
eneſits received, which ſcarce any duty of theirs can 
ficiently compenſate ; but alſo out of regard to God, 
5 whoſe providence it was ordered, that we deſcend- 
from ſuch parents, united with them in ties of blood 
dd natural affection, and an habitual reverence from 
ur cradles, They ought therefore to bear with pa- 
knce any weaknelſes or froward humours of aged 


* See Book II. ch. xiv. 2. of obligations reſembling thoſe 
m contracts: and the following ch. v. a. 
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parents, as the parents long bore their childiſh follies. 
Particularly 'tis the duty of children to conſult the 
ſatisfaction of their parents in entering into marriage; 
ſince the parent is alſo deeply concerned in this im 
portant ſtep; by which their children enter into off 
fri ſociety for life with others, from whence mu V 
proceed grandchildrea to their parents, to ſucceed 
ſometimes to their names and fortunes, and always Mof! 
their tendereſt affections. opul 
After the proper parental power expires, there of ubo 
ten ſucceeds that of the head of a family; which is offiion 
ſuch extent as the domeſtics make it by their o ome 
conſent exprets or tacit, by voluntarily continuing inWcont 
or entering into, a family, where they knew ſuch Mtzrm 
degree of power was aſſumed, * 
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The RichTsS of MASTERS and SERVANTS. 
\ HEN mankind were conſiderably multiplied, 
there would be many who had no other fund 
ys ef ſupport than their labours; and others of greater 
opulence, who for their eaſe would need much of the 
lbours and ſervices of others. And hence the rela- 
tion of maſter and ſervant would ariſe, founded on 
ſome contract. Nor is it of conſequence whether ſuch 
contracts at firſt were for life, or only for a certain 
uch Mterm: ſince excepting the point of duration, the rights 
ad obligations were the very ſame, The points fol- 
bwing are of more conſequence, 

1. The labours of any perſon ſound in body and \ 
nind, are of much more value than the bare ſimple 
ſood and clothing of a ſervant; as we plainly ſee that 
ſuch can purchaſe all this by their labours, and ſome- 
thing further for the ſapport of a family, and even 
or ſome pleaſure and ornament, If any one there- 
re has incautiouſly inſiſted for no more in his con- 
Qt; yet as the contract is plainly onerous, he has a 

ght to have this inequality redrefled.* 
2. Where the labours were not ſpecified, the ſer- 
nat is deemed to have engaged only for ſuch as men 
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of humanity in ſuch ſtations commonly exact from cri 
their ſervants; and to have ſubmitted only to ſuch pet 
coercion of his maſter as is neceſſary for the good = 
order of a family, if he ſhould negle& his work or ng} 
miſbehave. But he retains all other natural or ac-{to c 
quired rights, curi 

3. If indeed the cuſtom is known to have obtain- | ture 


ed, that heads of families aſſume a ſort of civil power red, 


over their domeſtics ; the ſervant is jultly deemed to nen 
have conſented to this alſo, as far as it is managedWto ti 


* conſiſtently with humanity, The ſervant is bound toe 


perform his work; but retains all the rights of ſub - ¶ ed 
jets under civil government; particularly all ſuch asWeen 
are naturally unalienable : and may juſtly defend them, af ar 
even by violence, againſt any invaſions of them by hist tt 
maſter. 

4. Where the ſervices have been ſpecified in the 
contract, the ſervant is bound to no other, Nay tho 
they were not, and the contract was perpetual or fo 
life, yet the maſter cannot transfer him to anothe 
without his own conſent ; ſince tis of high importance 
to the ſervant what maſter he is ſubjected to, and in 
what family. And for the children of ſuch ſervants 
they are all born free, 

II. Hirugxro we have treated of ſervice found 
ed on contract. But there is a far worſe kind, to wit 
of thoſe who for ſome great damage done, which the) 
can no other way repair; or on account of ſome great 
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from crime, are adjudged by way of puniſhment unto per- 
ſuch I petual labours to others. . 
good And yet even in theſe caſes, they don't loſe all the 
k orfl rights of mankind, but only ſuch as are naturally fit 
ac · ¶ to compenſate the damage, or are neceſſary to give ſe- 
curity to the public againſt like injuries for the fu- 
tain-M ture. If the lives even of the worſt criminals are ſpa- 
ower red, after they have endured all ſuch public puniſh- 
d to nents as the ſafety of ſociety may require, tis injuſt 
agedſWto treat them with any further cruelty ; provided they 
ad to fare willing to perform the labours they are condem- 
ſub- ned to. And they have a right to defend themſeves 
ch as een by violence, againſt new injuries, or violations 
of any rights ſtill remaining to them, But as ſlavery 
of this kind is conſtituted ſolely for the behoof of 
ahers; the maſter may transfer to another ſuch a 
lave without his own conſent, But no cauſe what- 
hever can degrade a rational creature from the claſs 
i men into that of brutes or inanimate things, ſo as 
w become wholly the property of another, without 
ay rights of his own, 
Nations in other reſpects not barbarous, condem- 
rcd all captives in war, into this moſt miſerable con- 
lition ; eſtabliſhing an inhuman law even againſt them - 
ches, and ſtrangely conſpiring to ſubje& themſelves 
ad their poſterity, upon many very poſhble contin- 
encies, to the moſt miſerable and ignominious treat- 
rat. Upon which ſubject the following maxims 
kem juſt, | : 
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1. Whoever makes war without a juſt cauſe ac. WW refr 
quires no right by ſuch violence, over either perſons {i foll 
or goods taken, which he can uſe with a good con- ver! 
ſcience, tho' he may detain them with external im- N was 
punity, as we ſhall ſhew hereafter.“ war 

2. One who has a juſt cauſe, yet ſhould ſet juſt I can 
bounds to his demands: nor can he demand any thing fer 
from the conquered except either under the name of con 


puniſhment, reparation of damage done, or precau- 
tion againſt future injuries}. no { 


3. None are puniſhable but ſuch as either by ſome if enlil 
action or omiſſion, contrary to their duty, have occa-M jult 
fioned and contributed toward theſe injuries done to verr 
us by the war, And 'tis plain, this is ſeldom ever accc 
the caſe of the far greater part of the adult ſubjeds off enlil 
any ſtate, who are capable of a ſhare in public af. ¶ muſ 
fairs; not to ſpeak of women and children, who make thin 
three fourths of every people, and ought to be deem- vide 
ed joint proprietors with the heads of families in their then 
private properties. And tho' all heads of families pay-W keep 
ed tributes toward maintaining the war; this can't be with 


deemed a crime in them, as they were under the im- then 
mediate diſtreſs of their governors, who would other: ¶ man 
wiſe have levied theſe taxes by force, and puniſhed tte unce 
| forty 

See the following ch. ix. 4. 5 
+ See Book II. xv. 5, 8. On this ſubject of ſlavery man) ” 
juſt reaſonings are to be found in Mr, Locke's 2d book « ou 


government; and Mr. Carmichael's notes on Puffendorfi, Bowl 
II. ch. iv. N o 
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ac· N refractory. Grant they had conſented to the war, 
ſong I following ſome ſpecious reaſons publiſhed by their go- 
con- rernors ; their ignorance generally was invincible: nor 
im- vas their conſent of ſuch importance as to cauſe the 
var, nor would their diſſent have prevented it. Nor 
juſt I can we ever ſuppoſe that any political union can trans- 
hing fer the guilt of one perſon upon another who did not 
e of concur with him, 
cau- 4. Nay the very ſoldiers, all ſuch at leaſt as had 
no ſhare of or influence in the public councils, as they 
ome MY enliſted upon preſumption of being employed only in 
cca- MF jult cauſes, or perſuaded by ſuch reaſons as their go- 
e to] rernors publiſh ; they are excuſable entirely, both on 
erer account of ignorance and neceſſity. To men once 
is of enliſted 'tis a capital crime to diſobey orders. It 
af. muſt therefore be exceedingly inhuman to inflict any 
nale thing ſevere upon them by way of puniſhment, pro- 
em · ¶ vided we can be ſecured againſt further dangers from 


them : and this we always may be from captives, by 
pay - keeping them in our own country, and mixing them 
t be with our citizens or our colonies, without depriving 
im · chem any way of their liberty. All this not only hu- 


manity will recommend, but a conſideration of the 
uncertain accidents of war, and the inconſtancy of 
fortune. 

5. Under pretence of repairing damages, the con- 
queror can demand nothing from the innocent citi- 
zens, except upon the ſame grounds that one demands 
it for damage done by another's ſlaves or cattle, to 
H 4 
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wit this, © that, whoever contrives or procures any 
© thing for his own utility, by which others without 
* their fault receive hurt, is bound either to repair 
the damage, or deliver up the goods, or contrivance 
© whateyer it was, to the perſon injured,” The con- 
queror may therefore juſtly demand from the conquer- 
ed citizens, that they abandon their injuſt governors 
the cauſes of the war; or that they oblige theſe go- 
vernors to repair the damages; or that they repair 
them themſelves; and theſe three ſhould be left to 
their choice, This holds moſt evidently as to theſe 
firſt citizens who at firſt conſtituted the goverment ; or 
thoſe who have great power in the ſtate, by whoſe 
council the war was undertaken; or who have it in 
their power to reſtrain their princes in their injuſt 
defigns. As to others who are of no weight in pu- 
blic affairs, their plea againſt even compenſating of 
damages is more favourable, 

6. But as ſoon as the defeated have repaired all 
damages, or the conqueror has obtained reparation 
to himſelf by force and military execution; and has 
alſo obtained ſecurity againſt future injuries, ſuch as 
a wiſe arbiter judges ſufficient, he has no further de- 
mand upon the innocent citizens. Now he may ob- 
tain all this in a much eaſier, and more merciful way, 
without depriving the innocent citizens of their liber- 
ty. The governors are in the firſt place bound to 
repair all damages, and the citizens only in the ſecond 
place when their goyernors cannot do it, or decline it, 
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7. The children of ſlaves of any ſort are all born 
free“, as we ſhewed above. 
8. Whoever purchaſes a perſon for a ſlave, or de- 


tains him as ſuch, is always bound to ſhew that this 


perſon was deprived of his liberty upon ſome juſt 
ground. The original proprietor of the matter in 
queſtion is always at hand: ſince nature made every 
man maſter of himſelf, or of his own liberty, *Tis 
plainly therefore incumbent upon the violent poſleſ- 
ſor to prove his title; and not upon the perſon de- 
forced, and claiming his liberty, to prove a negative, 
that he did not loſe, or forfeit his liberty. [ With- 
out a previous inquiry of this kind no man can in this 
caſe be a fair purchaſer, ] 

9. Nor is it juſtly pleaded here, that captives 
would be put to death if they could not be made 
ſlaves and ſold as ſuch: and that therefore they owe 
their lives and all to the purchaſers, But ſure no | 
higher ſort of title ariſes to the purchaſers in this 
caſe, than to ſuch as have done any other uſeful ſer- 
vice of equal importance; ſuch as, reſcuing a fellow- 
citizen from robbers or murderers, ranſoming them 
from pirates, curing diſeaſes or wounds which with- 
out the aid of art would have been deadly. All ſuch 
perſons ſhould have all expences refunded to them, 
and a generous compenſation for their labours and 


* Book II. xiv. 3. See Mr. Locke on govern, Book II, 
i alſo Hooker's Eccleſ. Polity, and Sidney on Government, 
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14 art. But whoever alledged that they could claim the 
| perſons they thus ſerved as their ſlaves ? 
It! HI. As it is the duty of ſervants who are juſtly 
ſubjected to others, to perform their work with dili- 
I gence and fidelity; regarding God the common ma- 

| ſter of all, who is ever preſent with us: ſo 'tis the 
1 duty of maſters to exact no more from ſervants than 1 
| what they have a right to, and to abſtain from all I of 
cruelty and inſolence; as it becomes thoſe who re- | th; 
member that all are of one blood, and naturally al- ¶ co 
lied to each other, and that fortune is inconſtant, that nu 
the ſouls and bodies of ſervants are of the ſame (tuff | 
with our own, and of a like conſtitution ; and that all the 
of us mult give an account of our conduct to God if 
the common Parent and Lord of all, hu 


( 299 ) 


CHA "IF: 


The ORIGINAL of Civil GOVERNMENT, 


Avixs finiſhed the account of domeſtic ſocie- | 
ty, we proceed to ſhew the origin and rights 
of civil ſociety, [in which 'tis univerſally underſtood, 
there is included a right veſted in ſome perſon or 
council to decide all controverſies arifing amongſt large 
numerous bodies, to direct the actions of all for the 
common intereſt, and to compell all by force to obey 
their orders] By the aſſociations already explained, 
if all men were faithful in diſcharging their duties, 
human life muſt have ſufficient affluence and pleaſure, 
It muſt therefore have been ſome fear of miſchiefs to 
ariſe either from the weakneſs or vices of men, which 
has moved them to ſubje& themſelves to civil power. 
But we mult not therefore, call civil ſociety unnatural 
or contrary to nature. For whatever that reaſon, na- 
ture has endued us with, ſhews to be neceſſary or very 
conducive to obtain thoſe advantages we naturally de- 
fire, or avert the contrary evils, mult plainly be deem- 
ed natural to a creature endued naturally with reaſon 
and forethought, Men therefore are juſtly called 
© creatures fitted by nature for civil polity,” 
Let us ſuppoſe all men ſo juſt that none would do 
to others any thing he judged injurious, but that they 
ue pretty liable to miſtakes about their own and o- 
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thers rights, through their ſtrong ſelfiſh deſires, and 
the biaſs of impetuous paſſions : this would frequent- 
ly occaſion controverſies among them. Let us further 
ſuppoſe that many honeſt men are yet too ſuſpicious, 
ſo that they won't ſubmit their diſputes to the arbi- 
tration of others, each fearing perhaps the intereſt of 
his adverſary with the arbiters, or his art in ſeducing 
them : if there be added to this, too much confidence 
on both ſides in their own force, and obſtinacy in opi- 
nion; their controverſies in natural liberty can be de- 
cided no other way than by violence and all the miſ- 
chiefs of war. 

But there's ſomething in our nature which more 
immediately recommends civil power to us. Some of 
our ſpecies are manifeſtly ſuperior in wiſdom to the 
vulgar, as the vulgar are often ſenſible. Theſe of ſu- 
perior ſagacity, as all muſt own, are capable of con- 
triving and inventing many things of conſequence to 
the common utility of multitudes, and of pointing out 
more effectual methods for each one to promote his 
own intereſt, if their directions are complied with, If 
to theſe abilities be added alſo eminent moral virtues, 
goodneſs, juſtice, fortitude; the appearance of ſuch 
excellencies obtains the truſt and confidence of all, 
and kindles their zeal to pramote ſuch perſons to ho- 
nour and power; as they conclude that under their 
direction all may obtain every ſort of proſperity. *Tis 
highly probable therefore that not only the dread of 
injuries, but eminent virtues, and our natural high ap- 
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1 probation of them have engaged men at firſt to form 
- E civil ſocieties 
r II. Bur if we conſider how much injuſtice, depra- 
, Ef ration of manners, avarice, ambition, and luxury pre- 
- rail among men: it will be manifeſt, that without civil 
power, men cannot be preſerved in ſafety, not to ſpeak 
o Jof any high advantages or pleaſures to be enjoyed in 
e ſociety: and that it is by civil power alone an effectual 
- remedy, and ſuch a one as muſt ſtrike the ſenſes of 
the moſt inconſiderate, can be found for the evils to 
.be dreaded from theſe vices of men. For tho' all the 
members of a large aſſembly were ſo injuſt, that upon 
e Ia fit opportunity each one for his own intereſt would 
of WU do injuries to others; yet each one would abhor like 
e Wl injuſtice done by his fellow, when he had no ſhare 
-In the gain of it. An aſſembly therefore of ſuch men, 
of whom each condemned that injuſtice in his neigh- 
bour which he would indulge in himſelf, will never 
make injuſt decrees for their whole body, Each one 
will be aſhamed to own his diſhoneſty, and will leave 
in dread of receiving injuries from others, unleſs they 
s, Ire all reſtrained by equal laws enforced by proper 
ch puniſhments, 
l, Nor is there any other way of preſerving ſociety 
o- W in ſafety. For altho' men were not generally ſo de- 
ir Wl praved, and that even humanity and conſcience re- 
is I ſtrained the generality from injuries, and inclined them 
to give aid to any who happened to be wronged : yet 
p WW nultitudes would omit this duty through fear and cow- 


— — — 


— — 


302 The Orc 


ardice, if it expoſed themſelves to danger, Nay fur- 
ther; a ſufficient number of honeſt brave men, if they 
were not directed by ſome head, and that united in 
their efforts, would run into the moſt different mea- 
ſures, according to their different ſentiments; and 
when thus disjoined would become a prey even to a 
ſmaller number of leſs bravery, who were united in 
their counſels. 

'Tis therefore very probable that ſome of the wiſer 
and more ſagacious, obſerving theſe inconveniences 
of a ſtate of anarchy, fell upon this as the only re- 
medy, that a large number of men ſhould covenant 
with each other about entering into a firm ſociety, to 
be regulated by the counſel of the wiſer few, in all 
matters relating to the fafety and advantage either of 
individuals or the whole body, And diſcerning the 
many conveniencies to enſue upon ſuch a project, have 
explained it to others, and perſuaded them to put it 
in execution, 

III. Tay who aſcribe the firſt origin of all civil 
power to the violence of ambitious men, plainly pre- 
ſuppoſe that already exiſting, whoſe original they are 
ſearching for : as no one man could have force enough, 
without a large number of others already ſubjected to 
his direction and government, to compel! a multitude 
ſufficient to form a ſtate, to ſubmit themſelves to his 


power. A civil power therefore was conſtituted pre- i 
orgetti 


viouſly to that conqueſt they ſuppoſe to have pro- 
duced the firſt civil power. 


Book III. 


ohts © 


Ch. 4. of Civit GOVERNMENT, 303 


Should one alledge that a potent head of à family, 
with his numerous domeſtics, might have conquered 
and thus compelled his neighbours around to ſubmit 
to him as their prince, This may have happened no 
doubt, But we are not to regard names, but things 
themſelves. Heads of families no doubt ſometimes 
had a proper regal power over their domeſtics. And 
farther, we are not inquiring into the poſſible injuri- 
ous methods of uſurpation, but into the probable juſt 
cauſes of juſt power, 

IV. THAT it muſt conduce much to the intereſt 
of a multitude to be governed by a council of the 
wiſe, no man can deny. And altho' under ſome fooliſh 
plans of government, power may often be intruſted 
to bad hands, and thence great miſchiefs ariſe, as the 
corruptions of the beſt things may be moſt pernicious ; 
yet this is no diſhonour to civil government, as if it 
vere in general of little uſe or pernicious, For God 
has given men ſufficient powers, of reaſon to chooſe 
ſome of the more prudent convenient forms out of the 
numerable multitudes conceivable. 

A ſtate or civil ſociety is, ** a ſociety of free men 
* united under one government for their common in- 
" tereſt.” That the common intereſt of the whole 
body is the end of all civil polity, is owned by all. 
This all ſubjects inſiſt upon; and all governors glory 


ait as their dignity ; except ſome vain monſters, who 


forgetting their mortal ſtate, arrogate to themſelves the 
ghts of almighty God, or even powers more exten- 


5 


—³ ͤöB1ꝗ * Es. — 


304 The Oxicin Book III. Ich. 


five, The very notion of civil life, or polity, is oppo- {vers 
ſite to deſpotiſm, or the power of maſters over ſlaves, ty c 
That civil power therefore alone is juſt which is na- Woo 
turally adapted to this end: other power tho' granted 
by the raſh deed of an ignorant people, has no foun- 
dation of right. There was an eſſential defect in the lo. 
deed granting it, as it was founded in an error about Ils o 
what is owned by all to be molt eſſential in ſuch con- Ilis do 
tracts, oligec 
One can ſcarce avoid wondering how ſome “ in- March 
: R ſubmit 
genious authors ſeem to pique themſelves upon aggra- my 
vating and exaggerating all the burdens of civil ſub- Io a w, 
jection, as if they deſigned to deter men from entering ſnjured 
into it; but then leaſt they ſhould do fo, they paint a IN Power 
ſtate of liberty and anarchy as the moſt frightful mon- “ern 
ſter of all. Whereas 'tis plain both ſtates have both 3 
their advantages and diſadvantages. There are no , 
doubt many dangers in a ſtate of liberty, but theſe 
not continual: generally they are greater and more 
frequent than in civil life; unleſs a people have been 
exceedingly incautious in the plan of power they con- 
ſtituted : as in civil life we have a much ſurer pro- 
ſpect of protection from injuries by the united force 
of all. Nor are there any evils peculiar to a civil life 
under regular government; the like or worſe, men 


inte re 


Vol. 


The author has here in view Hobbes ; and Puffendort, 
both in his greater and leſſer book, who has too blindly fol- 
lowed Hobbes, nay even tranſcribed his very words, 
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were alſo “ expoſed to in liberty: [as it will appear 
by conſidering the ſeveral parts of civil power in the 
following chapter. 


Thus ſubjects are bound to pay taxes, for the common 
ntereſt, for fortifying or defending the ſtate. But each one 
in liberty muſt on his part be at greater charges, either for 
his own conveniency, for fortifying his houſe and arming 
his domeſtics, or for hiring affiſtance. Each ſubject may be 
tbliged to hazard his life for the ſtate, But fo each one in 
marchy may more frequently for his own defence. Subjects 
ſubmit to a power of life and death over themſelves in cri- 
ninal juriſdictions. But ſo each one in anarchy is ſubjected 
to a worſe power of any euraged perſon who alledges he is 
ured by him, and intituled to uſe force for redreſs. If by 
power of life and death one means an arbitrary power in a 
nvernor, upon any caprice, without a crime alledged, to take 
ens lives away; no ſuch power is in any wiſe polity; nor 
n any human deed conſtitute it, 
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The INTERNAL STRUCTURE of STATES: and the 
SEVERAL PARTS of SUPREME POWER, 


8 no governors are the natural parents or pro- 
4 1 genitors of their people, nor if they were, could 
they tranſmit to any one heir the parental power over 
his adult brethren: as this power is founded ſolely 
upon the parental affection, and the weakneſs of im- 
mature years: the parental power can never be the 
foundation of the civil, tho' it be a natural sketch or 
emblem of it. Nor can any perſon have ſuch power 
over a whole people as maſters have over ſlaves ; as 
appears from what was already ſaid. Nor has God 
by any revelation nominated magiſtrates, ſhewed the 
nature or extent of their powers, or given a plan af 
civil polity for mankind. Nor laſtly can mere force 
without ſome foundation of right conſtitute any jul 
power. It mult therefore remain that ſome deed or 
contract of a people mult be the ſole natural origin 
all juſt power. 

In ſome extraordinary circumſtances the caſe ma 
be otherwiſe, For ſince the good of the whole body, 
as all allow, is the ſole end of all civil power; if ary 
perſon of eminent wiſdom and great power confult 
this end ſufficiently, in preſcribing a legal plan, which 
all upon trial ſhall ſoon heartily embrace, he may per: 
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haps without any iniquity impoſe this plan upon a rude 
and unexperienced people, which upon experience they 
ſhall ſoon approve, tho' he could not obtain their pre- 
he vious conſent to it, But as no people can be happy 
while they live in perpetual doubts and fears, as to 
the ſecurity of their higheſt intereſts from the inva- 
o- ſons of men in power; we may pronounce in general 
ald N that there can be no right to power except what is 
ver either founded upon, or ſpeedily obtains, the hearty 
ey conſent of the body of the people. 
im- II. To conſtitute a ſtate or civil polity in a regu- 
he lar manner theſe three deeds are neceſſary; firſt a 
| OB trad of each one with all, that they ſhall unite 
wer into one ſociety to be governed by one counſel. And 
ext a decree or ordinance of the people, concerning 
Gol we plan of government, and the nomination of the 
the governors; and laſtly another covenant or contract 
n oſſibetween theſe governors and the people, binding the 
ore lers to a faithful adminiſtration of their truſt, and 
jul the people to obedience, Tis true that in the firſt 
d eonſtitutions of power, *tis ſcarce credible that a rude 
in and incautious multitude, fall of admiration of the 
ining virtues of ſome more eminent characters, took 
M3 Wlecſe three formal ſteps. But then in every juſt con- 
bod) Wiation of power, * ſomething was originally done 
f anch plainly included the whole force of theſe three 
nfult unſactions; ſince the end known and profeſſed by all 
which 
y * See Mr, Carmichael's notes on Puffendorf, Lib, II. vi. 9. 
17 
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ſides in this conſtitution of power was the common ſ 
good of the whole body. l 


As to the tranſmitting of theſe civil obligations to 
poſterity, the following obſervations will explain it, ſe 
1. Each citizen in ſubjecting himſelf to civil power its 
ſtipulated protection from the whole body, with all I ot 
the other advantages of a civilized life, not only for I th 
himſelf but for his poſterity : and in this, tho' uncom- Jed 
miſſioned, did them a moſt important ſervice, They P*! 
are bound therefore, * whether they conſent or not, the 
to perform to the body of the ſtate, as far as their f9 
power goes, ell that which could reaſonably be de- whi 
manded from perſons adult for ſuch important bene - ¶ deſ- 
fits received. Now 'tis highly reaſonable that all ſuch mile 
ſhould on their parts contribute to the defence and the- 
ſupport of that ſtate, by which they have been ſo long] be c 


protected 1n a civilized life, and nct deſert it unſes- [ 
ſonably ; but tranſmit that aſſociation with its bete - #5 9- 
ficent influence to poſterity, thoſe 


2. As it muſt be extremely dangerous to any po- Vhic 
litical body ſettled in any diſtrict, that any lands with ¶ perſo 
in the ſame ſhould remain exempt from the civil po. intere 
er of the united body, to be a receptacle to fugiti they ; 
or foreign enemies; 'tis juſtly preſumed that whet 
any body of men poſſeſſing ſuch a diſtrict of land con 
ſtitute a civil power, each one thus ſubjects his lan 
to it, that no perſon can hold the fame without all 


This is an obligation quaſi ex contratu. See Book IT. xiv.1 
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ſubjecting himſelf to it, and uniting with the body po- 
litick, 

3. And yet, in times of eaſe and peace, it would 
it. ſeem injuſt and diſhonourable to any ſtate to hinder 
ver its citizens from ſelling their lands, removing to any 
al} other ſtate they pleaſe, and freeing themſelves from 
for | their former political relation, For the ſeveral ſub- 
jets by the taxes or tributes they pay annually, com- 
hey] penſate all the ordinary advantages they receive from 
not, | the community: and it would be injuſt to hinder them 
heir to conſult better their own interelt if they can elſe- 
de- where.” Nor is there danger that any ſtate will be 
ene; deſerted by many of its ſubjects, unleſs it be either 
ſh} miſerably conſtituted or adminiſtred ; and in ſuch caſes | 
and} the-citizens have a better right to quit it, and cannot 
long de compelled to remain its ſubjects, 
ex III. A STATE conſtituted in this manner becomes 
erle- fl 28 one perſon in law, holding rights different from 
thoſe of the ſeveral members ; and under obligations, 
which bind no individual; and committing to certain 
perſons or councils the management of its common 
intereſts, Among ſeveral ſtates thus conſtituted, as 
they are all with reſpe& to each other in natural li- 
berty and independence, the like rights and laws ob- 
tain as among individuals in liberty. States have their 
perfect rights, and obligations to each other, and are 
dound to offices of humanity, in a like manner as in- 
dividuals in natural liberty: and have like rights of 
in, ſelf. defence. This is the caſe of all ſtates which arg 
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independent, whether greater or ſmaller, whatever 
names and titles they bear, more humble or more 
oſtentatious. By an eaſy ſubſtitution therefore of ſtates 
for individuals the natural law with reſpect to indivi- 
duals in liberty, makes all that public law of ſtates 
with reſpect to each other, which is of neceſſary obli- 
gation, As to voluntary or poſitive public law, we 
ſhall touch at it hereafter*. 

IV. Tux ſeveral powers requiſite for governing a 
people are divided into the greater and leſſer. Of 
theſe greater powers ſome are executed within the 
bounds of the ſtate, and others reſpeding other ſtates 
are to be exerted abroad, Of the former claſs, is that 
of making laws to regulate the behaviour of the ſub- 
jects, and maintain their rights, {till regarding the law 


of nature, 


2. Another is, that of exacting all ſuch tribute: 
or revenues as the adminiſtration of the ſtate requires; 
this ſome make a branch of the former. Revenues are 
ſometimes raiſed from ſubjects, ſometimes from con- 
quered provinces; ſome deſtined for ſupport of the 
families of the ſupreme governors, and ſome for the 


public uſes of the ſtate, As to the former, elective 
princes are deemed only as life-renters, and heredi- 


tary princes have a right like that in fiefs, to be tranſ- 
mitted unburdened to their heirs. As to the other 
branch, princes can only be deemed . 
or truſtees for the whole ſtate. 

ch. ix. and x, of this book, 
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3. A third branch of power is the executive, con- 
taining all juriſdiction civil and criminal; and the right 
of conſtituting magiſtrates, and judges to take care of 
all public affairs, and decide controverſies, as alſo of- 
ficers to collect the tributes, 

The powers to be exerted abroad are firſt thoſe 
of war, in enliſting ſoldiers, and appointing officers, 
and directing all military operations, 

2. The power of making freaties, either for ſettling 
peace, or maintaining commerce, and of conſtituting 
ambaſſadors for this purpoſe. 

There's beſide all theſe a certain extraordinary 
right in the ſupreme governors of any people, in great 
exigencies, to incroach upon thoſe rights of the ſub- 
jets which for ordinary are to be religiouſly maintain- 
ed to them: as when it happens to be abſolutely ne- 
ceſſary, in ſome perilous emergencies, either to com- 
pell them to ſome extraordinary dangerous ſervices, 
or to contributions of their goods beyond the ordi- 
nary proportions, This right in civil life anſwers to 
theſe extraordinary rights of neceſſity, we formerly * 


mentioned in natural liberty, 


The ſmaller rights commonly veſted in the ſupreme 
governor, are thoſe of conferring civil honours, coin- 
ing of money, granting to hold fairs or markets, legi- 
timating of children, erecting corporations, admitting 
minors as if they were of due age, pardoning crimi- 


* Book II. ch. 16. art. 3. near the end, 
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nals, giving protections to debtors, and ſuch like; 
which we briefly paſs over as of leſs importance, and 


not always neceſſary in every ſtate, 


V. Tnosz perſons or councils have the ſupreme 


power, who are intruſted with the greater branches 
of power abovementioned, or the greater part of them, 
ſo that they can exert them according to their own 


judgment, and no other perſon or council can reſcind 
their deeds, Many have ſupreme power who don't 
hold it unlimited, nor even for life : ſuch too as can- 
not alter the order of ſucceſſion, or aboliſh any of 
the fundamental laws of the ſtate. He is ſupreme to 
whom the chief parts of civil power are committed, 
tho' within certain limits, to be executed by his own 
order for the good of the body, ſo that he does nat 
act by new commands, or commiſhons from any other; 
and whoſe deeds derive not their force from the con- 
ſent of any ſuperior. 

In every ſtate the ſame quantity of power is deem- 
ed to be lodged ſome where or other; either with a 
monarch, a ſenate, or popular aſſembly, or at leaſt 
with the whole body of the people. Nor is it any di- 
minution of the ſupremacy or independence of a tate 
that it is bound by its treaties with others, even tho 
they be very inconvenient ones; provided the ſtate 
can ſtil] exerciſe all the greater parts of civil power, 
and can govern itſelf independently of others. 

If a number of ſtates enter into ſuch a ſtrict all 
ance, as to conſtitute ſome one perſon or permanent 


5. of STATES, 
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common council for them all, and commit to this per- 
ſon or council ſome parts of the ſupreme power, to 
be executed for them all; they are called a %Mem of 
fates, or Achaian ſlates, from a famous inſtance of 
that kind, But independent ſtates then incorporate 
entirely into one, when the very ſame perſons or coun- 
cils have committed to them all the parts of the ſus 


preme power to be executed for them all, 
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CHAP. VI. 


Of the various PLANS of GOVERNMENT, 


HE ſimple forms of government are divided in- 
to three claſſes, according as the power is com- 
mitted to one perſon, or to one council, When it is 
committed to one perſon, it is called monarchy ; when 
to a council of ſome few eminent citizens, it is an ari- 
ſtocracy; and when it is committed to a popular aſſem- 
bly either of all the free citizens, or of ſome more re- 
putable perſons deputed by them, 'tis democracy. 
When power is committed to a council, that is 
deemed the will of the council which is determined 
by the major part; unleſs by ſome fundamental law, 
a certain number of members is made neceſſary for 
determining any matters of public adminiſtration, as 
a quorum; and what proportion of this number, can 
make any alterations, Precaution ſhould alſo be taken 
againſt an inconvenience which may always happen 
when a queſtion of three or more parts is put to 4 
vote, that that part to which a great majority may be 
| moſt averſe, may yet have more votes than any one 
of the other parts, and thus be enacted. This may 
always be prevented by reducing a complex queſtion 
into two or more ſimple ones, of two parts each; or 
by excluding by previous votes one or two of the parts 
of the complex queſtion, ſo as only two parts ſhall 
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remain for the laſt deciſive vote. A like method may 
be taken where many candidates ſet up for the ſame 
office. 

II. Or each of theſe ſimple kinds there are many 
ſpecies. Monarchy is either abſolute, where the whole 
adminiſtration is committed to the prudence of the 
monarch, without any other limits. than thoſe which 
are alway underſtood from the general end of all civil 
government; or it is Iimited in the original convey- 
ance of the power; and certain rights reſerved to the 
people and exempted from it. And then each of theſe 
kinds are ſubdivided into hereditary and elective: the 
elective princes again may either be choſen for je, or 
tor a certain term. 

There are likewiſe ſeveral kinds of ariſtocracy, 
alſalute, or limited: hereditary or eledtive ; perpetual 
or temporary, * In this laſt ſort the ſenators hold their 
ſeats for a certain term upon the expiration of which, 
others are ſubſtituted in their places. If ſuch new ſe- 
nators are elected by the people, and any free citizen 
may ſtand candidate, the council is rather democrati- 
cal : but if the places are filled by the votes of the re- 
maining members of the council ; or only ſome emi- 


The characters of ariſtocracy, are cooptation by the ſe- 
tate, to a perpetual ſeat, and a limitation to certain eminent 
families, diſtinguiſhed by fortune, or bearing great offices, 
The characters of democracy are popular eleffions, temporary 
ſtats, and acceſs to all citizens to ſtand candidates, There's. 
in many conſtitutions a mixture of theſe different characters. 


- 
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nent famifies can be candidates, it is ari/tocratical, 
When the ſeat in the ſenate depends upon a certain 


quantity of wealth; or is held in virtue of certain 


lands juſtly poſſeſſed ; tis called properly oligarchical, 
When theſe alone can be elected who have diſcharged 
certain great offices with approbation, this is deemed 
ariſtocracy in the propereſt ſenſe, and the plan of it 
molt commended by ſome great authors of antiquity, 

There are alſo different kinds of democracies, as 
the popular aſſembly is differently conſtituted. We 
have examples of two ways in the comitia curiats, 
and centuriata of the Romans, In the former all 
citizens voted equally: in the later according to their 
fortunes. In ſome ſtates the lot determined the mem- 
bers of the aſſembly: in others the people being di 
vided into a number of tribes, counties, or diſtrids, 
and theſe again ſubdivided ; each divifion ſends fo ma- 
ny delegates or deputies, choſen by themſelves, to be 
members of the popular aſſembly. 

The complex forms are innumerable, according 25 
any of the different ſorts of ſenates jointly ſhare the 
ſupreme power, with any of the ſorts of monarchy; 
and again as any of thoſe complex kinds are aguair 
conjoined with one or other of the popular aſſemblies: 
and then as ſuch or ſuch parts of the ſupreme powe 
are velted in one or other of theſe councils, or in the 
monarch; or in all three jointly. 

III. TxaT we may diſcern which of theſe form 
is preferable, the following obſeryations ſeem proper, 
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1. In conſtituting of a ſtate theſe four points are to 
be aimed at; that firſt, there be ſuffigient wiſdom in 


the government to ſee what is beſt for the ſtate; and 


then fidelity to chooſe what is beſt; and next that 
concord be maintained ; and laſtly a ſecret and ſpeedy 
execution, If in any plan ſufficient precaution is taken 
for all theſe, a people cannot deſire more from its civil 
polity, | 
2. Where the parts of the ſupreme power are pla- 
ced in different ſubjects or bodies; there muſt be ſome 
ſuch political bonds between them, as ſhall prevent their 
acting in oppoſition to each other; that the prince, for 
inſtance, may do nothing of high importance without 


© conſent of the ſenate or popular aſſembly; nor theſe 


bodies do any thing without conſent of the prince; 
nor one of theſe bodies without the concurrence of 
the other, If any ſufficient precautions of this kind 


be taken, the civil power is better lodged by parts in 


different bodies, than all committed to either a mo- 


arch, or to any one council. 


3. The power whereſoever lodged will never re- 


nain ſtable unleſs it has large property for its foun- 


dation; without this it muſt be fluctuating, and ex- 


M poſed to frequent ſeditions. Wealth carries force a- 


long with it, which will overturn rights not ſupport- 


ed by wealth; or be wreſted from the owners by the 


civil power, An hereditary monarchy needs for its 
ſtability large crown-lands, or hereditary provinces, 
belonging to the monarch's family, A ſenate will not 
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remain ſtable unleſs a large ſhare of the lands are the 
property of the ſenators: and lands muſt be diſperſed 
among great multitudes, and preſerved thus diſperſed 
by agrarian laws, to make a ſtable democracy; or ſome 
other cauſes muſt keep property much diffuſed. And 
altho* the diligent and active ſhould not, without 
weighty cauſes, be any way reſtrained in their juſt 
acquiſitions: (and indeed the beſt ſorts of democracy 
may allow them to acquire as much as can be requiſite 
for any elegance or pleaſure of life that a wiſe man 
could deſire:) yet we are never to put in the balance 
with the liberty or ſafety of a people, the gratifying 
the vain ambition, luxury, or avarice of a few, It 
may therefore often be juſt to prevent by agrarian laws 
ſuch vaſt wealth coming into a few hands, that a cabal 
of them might endanger the ſtate. 4 

4. No ſuch inſolent or oppreſſive privileges ſhould 
be granted to any one order in the ſtate, as would 
exclude all others from public offices of dignity or 
profit. For they will become occaſions of perpetual 
ſeditions*, 

5. As it would be of little conſequence what were 
the form of polity, were it provided that none but 
good and wiſe men got into power; (which perhaps 
no precaution can inſure) the main drift of good po- 
licy is, to provide that even tho' bad men come into 
power, they ſhall either have ſmall temptations to 


, 
© Of this we have a clear inſtance in the Roman ſtate, till 
the plebeians got acceſs even to the conſulate, 


Cl 
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e abuſe it, or at leaſt no hopes of gain and impunity 
dn doing ſo. 
41 6. As to the fitteſt ke for making an happy 
e ſtate, nothing can be preciſely determined. If the 
a number is ſmall, there won't be ftrength enough a- 
it © gainſt bands of the avowedly injuſt, who may attack 
@ I it by ſurprize; nor will there be ſufficient wealth to 
cy execute any wiſe defigns for the improvement of life, 
te Jon the other hand when the numbers and the extent 
an Jof a country is very large, no governors can take ſuf- 
ce © ficient care of all their intereſts, and prevent frauds, 
ng | **tortions and oppreſſions, even by the avarice of the 
n deputy magiſtrates, as acceſs to complain muſt be more 
us difficult, And beſides, far fewer men can be employ- 
bal Ned in the greater and more important ſtate-affairs, and 
thus improve in that moſt important part of wiſdom, 
uld Ethan if out of the ſame numbers and the ſame tract 
ld Nef ground, ſeveral diſtin independent ſocieties had 
or deen framed, Indeed this is ſeldom matter of choice, 
tual Yvbat numbers ſhould unite. For if once vaſt empires 
ve formed, it becomes neceſſary to any little ſtates 
round them to incorporate together, as many of them 
u may be, for their defence againſt a potent neigh» 
bour, But as agrarian laws are often juſtifiable in a 
late, to prevent the immoderate increaſe of wealth in 
be hands of a few; ttis equally juſt, for the ſame 
ons, that ſmaller neighbouring ſtates ſhould take 
mely precautions, and that by violence too, if gentler 
ethods are not like to ſucceed, that no neighbours» 
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ſtate ſnould acquire ſuch force as may enſlave all a- 

round; eſpecially if they ſee a prevalent diſpoſition in It 
all the inſtitutions and manners of any neighbour- ſtate * 
toward military affairs and conqueſt. 1 

IV. MoxnaRcHY has theſe peculiar advantages, by 

, that it is adapted to preſerve concord, and make a Nor! 

ſecret and ſpeedy execution of any deſign, But then 
in hereditary monarchies there's ſmall ſecurity for Nou. 
either the wiſdom or fidelity of the monarch. In elec- Y;., 
tive monarchies there's greater probability for wiſ- In pt 
dom; but rather leſs for fidelity : and upon the death Nauen 
of each monarch there's an open gate to civil wars, Nat q 
Under an abſolute hereditary monarchy nothing is ſe- red, 
cure. Under the limited hereditary, no better pre- (yn; 
caution is taken for wiſdom, but there is better pre- jult © 
caution as to a faithful adminiſtration : fince if the 
monarch violates the fundamental laws, or breaks over 
the bounds ſet by them to his power, he plainly de- 
clares himſelf a tyrant, and forfeits his right; which Waite t 
all the ſubjects mult plainly ſee: and hence will more Iu 2dy, 
readily agree in dethroning him to ſet up another, or Wrong, 
to conſtitute ſome better plan. But then in the limit · Way roc 
ed monarchies there generally prevail factions, which 
ſometimes turn into civil wars, 

In the ſimpler hereditary ariſtocracies ſcarce ſuffi-Mi 
cient precaution is taken for wiſdom, and ſcarce an 
for fidelity, concord, or ſecret and ſpeedy execution. ati 
In the elective are better precautions for wiſdom and 
fidelity, but no better for concord or execution. 


Cl 


K — — — n CEE 


l. ch. 6. of GOVERNMENT, 321 


- In demoeracies we are always ſecured as to fide- 
n Fliy; and may have a tolerable proſpe& as to wiſdom 

doo, when mens votes are according to their fortunes ; 

or when the aſſembly is made up of deputies elected 
8, by the people: but there's no ſecurity of concord, or 
a Hof ſpeedy and ſecret execution in any. pure democracy. 
en The moſt convenient way of voting in all large 
or councils or aſſemblies is by the ballot: as by this 
c- Eneans, men need not dread the reſentments of men 


iſ- In power; and 'tis leſs eaſy to uſe any indirect in- 


th tuence. And altho' in the ballot there's no reſtraint 
rs. Nef ſhame, but a door opened for private favour, ha- 
ſe- red, and envy; yet it ſeldom happens that theſe paſ- 
re- tons work in the majority of a people without ſome 


re- Wu or probable cauſe, But if ſomething of the lot 


the Wie alſo intermixed, * it may often. quite defeat great 


ver Nabals, and their arts of corruption, and ſtop the pow- 


de- Wer of malice and envy. But the lot alone muſt be 
wite unfit to determine any point of conſequence, or 
v advance any perſons to offices; for tho' no man is 
fronted by a diſappointment this way, nor is there 
ay room for partial favour; yet it is plainly void of 
ll prudence or wiſdom. 

v. We have ſaid enough to ſhew that none of the 
imple forms of government are well adapted to pre- 
ve any ſtate happy. Nor is it of any avail to plead 
nion. Watiquity here, If all the moſt antient ways were beſt, 


* All theſe points are fully explained by Harrington. 
vor. II. oY 
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we ſhould return to caves and beaſt skins, for our ſhel- I o 
ter and dreſs. What flatterers of princes often tell 
us, that monarchy was the earlieſt form, is rather I pr 
diſhonourable to it; importing indeed that it at firſt I gr 
pleaſed a rude and unexperienced populace, but could F int 
not continue to pleaſe upon experience and the increaſe ¶ an 
of wiſdom. And indeed in nothing could one leſs þg 
expect that the ſirſt eſſays would be perfect, than in ¶ on 
the conſtitution of civil polity; a work requiring the { 
greateſt knowledge and prudence, to be acquired only ¶ une 
by much thought and experience of human life. The nue 
ſeveral great inconveniencies attending each of the tha 
ſimple forms ſhew the neceſſity of having recourſe to con 
the mixt and complex; and the ſeveral great advan- ¶ er 
tages peculiar to each of the ſimple, ſhew that thoſe 1,1. 
mixed forms are beſt where all the three kinds are to 
artfully compounded : and this was the opinion of the exp 
wiſeſt men of antiquity®, ſtate 
As a council of delegates or deputies duly elected pene 
by a general popular intereſt can never want fidelity far. 


or good intention, and ſeldom can be deficient in wi 546; 
dom, it may ſeem adviſeable that a large ſhare of the 5e 
civil power ſhould be lodged in ſuch a body; ſuch 2 offen 
that of enacting laws and even determining definitive-WW their 


ly the moſt weighty affairs in deliberation. And thy 4 
part of a conſtitution ſhould be ſecured by agrariat ding 
laws: not ſo ſtrait however as to diſcourage induſtry. yp... 


Plato, Ariſtotle, Zeno, Cicero. 1 
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or exclude any innocent elegance or ornament of life. 

If there be alſo a ſenate of a few who have ap- 
proved their abilities and fidelity in diſcharging the 
great offices of the common-wealth ; it may ſafely be 
intruſted with the ſole right of deliberating, debating, 
and propoſing buſineſs to the popular aſſembly. In 
both councils it may be proper to contrive a rotati- 
on, by new members gradually fucceeding to the old, 
ſo that neither council may have above one third of 
unexperienced new mcn, nor yet any one man conti- 
nue a member perpetually, Laws limiting the times 
that any general, miniſter of ſlate, or magiſtrate can 
continue in office have alſo great advantages, to pre- 
rent any perſon's ſo rooting himſelf in power or po- 
pularity, as to be dangerous to the conſtitution; and 
to train up greater numbers in political wiſdom, by 
experience in all the important offices; ſo that the 
ſtate may never be obliged to have all its hopes de- 
pending upon one mortal life. Where ſuch laws are 
ſacredly eſtabliſhed, the ſtate will never want the be- 
refit of the wiſdom or experience of ſuch as have ſer- 
red out their legal time. For it will be no matter of 
offence that at the expiration of it they muſt lay down 
their offices according to law, 

And laſtly, for ſudden unexpected exigencies or 
dangers, and for the ſecret and ſpeedy execution of 
what the public intereſt may require, ſome ſort of re- 
pal or dictatorial power is requiſite; but ſuch an one 
2 has no other foundation of its force but the laws 

K 2 
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themſelyes. And to this power may be committed 
the command in war, and the execution of the laws, 
This third branch may be as an arbitrator, holding 
| the balance between the two other parts of the con- 
ſtitution, if there ſhould ariſe any high contention be- 
tween the ſenatorial order and the plebeian, 

The power of promoting to all ſorts of offices 

may be ſome way veſted in theſe three jointly, or 
divided among them; ſo that offices requiring great 
abilities and wiſdom ſhould be filled by the nomina- 
tion of the ſenate; ſuch officers as are to be employ- 
ed in ſpeedy execution, to be nominated by the prince: 
and ſuch as are to protect the rights of the people, 
and adminiſter juſtice among them, to be elected by 
the people. 
A cenſorial power too would be of the higheſt uſe, 
to reform, or prevent the corruption of manners; by 
degrading perſons of any dignity whatſoever, as ſoon 
as they run into a diſſolute courſe of debauchery, 
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The RicuTs of the Surrtemns Powsn: and the 
METHODS of ACQUIRING IT, 


HE perſons: veſted with the ſupreme power, 
have it with that extent which the conſtitu- 
tion or fundamental laws have given them, The ſum 
of civil. power in all ſtates is the ſame ; the ſame quan- 
tity of it in every ſtate reſides ſomewhere or other, 
at leaſt with the body of the people. But the powers 
veſted in the king, or in any councils, in one ſtate, 
may be very different from what is veſted in like per- 
ſons or councils in others. For in ſome, certain rights 
of the people are expreſly exempted from the power 
of any prince or political council ; but in others, there's 
no ſuch exemptions. But as the end of all civil pow- 
er 1s acknowledged by all to be the ſafety and happi- 
neſs of the whole body ; any power not naturally con- 
ducive to this end is injuſt ; which the people, who 
ralhly granted it under an error, may juſtly aboliſh 
again, when they find it neceſſary to their ſafety to 
do ſo, Nor can any thing be conceived more inſolent 
or perfidious, than that perſons intruſted with power 
ſolely for the good of a people, ſhould ſtrive to re- 
tain it by force, for their own grandeur, when it is 
found deſtructive to the people. 
It were to be wiſhed that in theſe caſes, ſuch pow- 
| 11 | 
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ers ſhould be aboliſhed in a peaceable manner, by mu- g 
tual conſent, rather than by force. Nor is it juſtiſi- ri 
able in a people to have recourſe for any lighter cau- at 
ſes to violence and civil wars againſt their rulers, while || ce 
the public intereſts are tolerably ſecured and conſul- I pl 
ted. But when it is evident, that the public liberty I pc 
and ſafety is not tolerably ſecured, and that more miſ- 
chiefs, and theſe of a more laſting kind, are like to th 
ariſe from the continuance of any plan of civil power | of 
than are to be feared from the violent efforts for an he 
alteration of it, then it becomes lawful, nay honou- pe 
rable, to make ſuch efforts, and change the plan of po 
government, | ab 
What is alleged about ſome peculiarly divine right, I the 
and inviolable ſanctity of governors, eſpecially mo- po 
narchs, is a mere dream of court-flatterers. In one bo 
ſenſe every right is divine which is conſtituted by the I pe: 
law of God and nature. The rights of the people are eve 
thus divine, as well as thoſe of princes : nay ſince the ric 
later were conſtituted for the defence and protection | or 
of the former; the former ſhould be deemed the more ¶ not 
divine and*ſacred. The rights of the governor, as | are 
they are more important than thoſe of any one pri- the 
vate man, may be deemed more ſacred than his pri- the 
vate rights; but can never be deemed more ſacred ¶ eve 
than the rights of the whole body. A good ſubjet for 
ought to bear patiently many injuries done only to] ſely 
himſelf, rather than take arms againſt a prince in the 


main good and uſeful to the ſtare provided the dan ä 
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ger only extends to himſelf, hut when the common 
rights of the community are trampled upon; and what 
at firlt is attempted againſt one, is to be made a pre- 
cedent againſt all the reſt, then as the governor is 
plainly perfidious to his truſt, he has forfeited all the 
power committed to him. 

II. In every ſort of government the people has 
this right of defending themſelves againſt the abuſe 
of power, If the prince's power be limited, and yet 
he breaks over its bounds, invading ſuch rights as the 
people had reſerved in the very conſtitution of the 
power; the people's right of reſiſtance is unqueſtion- 
able. But even in abſolute governments they have 
the ſame right; if their governor, ceaſing to uſe his 
power, as if he owned it deſtined for the good of the 
body, ſhould govern the whole (tate as his own pro- 
perty; and neglecting the common ſafety of all, turn 
every thing to the gratification of his own Juſt or ava- 
rice; or if he plainly declares a hatred of his people; 
or conducts all affairs in ſuch a wretched manner, that 
not even the molt facred rights of the people, ſuch as 
are neceſſary to any tolerable life, remain ſecure to 
them, Nor does this doctrine of refiltance give to 
the people a civil ſuperiority over their governors : for 
even ſlaves adjudged to the molt miſerable ſubjection 
for their crimes, may have a right to defend them- 
ſelves againſt certain injuries their maſters may at- 


ſempt againſt them. 


As to that queſtion, who ſhall be . in this 
K 4 
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diſputed point, whether the governots by their per- 
fidy and mal-adminiſtration have forfeited their right? 
If *tis alleged, the people cannot judge as they are 
parties: for the ſame reaſon the governors cannot 
judge. The only recourſe then ſhould be to impar- 
tial arbiters, either within the ſtate, or in ſome other 
nation, if this could be ſafe: but if not; ſurely the 
people have a better claim to judge in this point; 
ſince they at firſt entruſted their governors with ſuch 
powers, and the powers were deſigned for the ma- 
nagement of the people's intereſts, and were conſti- 
tuted for their behoof. Tis true there are great dan- 
gers of miſtakes on this head: but the governors are 
not exempted from errors more than the people. Men 
have often erred both about public rights, and the 
private ones too of ſelf-defence : but we mult not for 
that. reaſon deny that they have ſuch rights. 

In this moſt important matter, no doubt, perſons 
concerned are bound to uſe the utmoſt caution, and 
weigh all things on both ſides. Nor ought we to in- 
volve our fellow-citizens in civil-wars, the moſt mi- 
ſerable of all wars, for any ſuch lighter injuries, or 
wrong conduct of our governors, as may be incident 
ſometimes to perſons in the main good and of upright 
intentions. But when there's no other way of pre- 
ſerving a people, and when their governors by their 
perſidious frauds have plainly forfeited their right; 
they may juſtly be diveſted of their power, and others 
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put into their places, or a new plan of power efta- 
bliſhed, 

Nor does this doctrine of the right of reſiſtance in 
defence of the rights of a people, naturally tend to 
excite {editions and civil wars. Nay they have been 
more frequently occaſioned by the contrary teners. In 
all ages there has been too much patience in the body 
of the people, and too ſtupid a veneration for their 
princes or rulers; which for each one free kingdom or | 
ſtate has produced many monſtrous herds of miſerable 
abject ſlaves or beaſts of burden, rather than civil po- 
lities of rational creatures, under the moſt inhuman 
and worthleſs maſters, trampling upon all things hu- 
man and divine with the utmoſt effrontery, 

III. Ueon dethroning a tyrant, or upon the natu- 
ral extinction of a royal family, or the death of an 
elective prince, there ariſes an interregnum. In which 
caſe, even altho' there be nothing expreſly provided 
in the conſtitution, yet the political union of the peo- 
ple is not quite diſſolved. They all continue bound 
by that firſt covenant we mentioned, to conſult their 
common intereſt by joint counſels. They ſeem to be 
in a ſort of ſimple democracy, for ſome time; in which 
it ſhonld be determined by plurality of votes of the 
whole, or of thoſe at leaſt who uſed to be concerned 
in the public affairs, what ſhall be their future form 
of polity and who are to be promoted to the govern- 
ment, Nor is it juſt that any ſmaller part, without 
conſent of the reſt, ſhould break off from the political 
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union; unleſs the majority are ſetting up ſome injuſt 
or deſtructive plan of polity. 

Iv. To princes, or rulers of any kind, who have 
evidenced integrity and fidelity in their truſt, the high- 
eſt deference and honour is due from their ſubjects; 
they ſhould be ſupported and defended with the lives 
and fortunes of all, whether againſt rebels or foreign 
enemies. Nor are ſubjects freed from this obligation, 

by any ſuch lighter faults or miſtakes of their gover- 
nors, as may be incident to men in the main upright 
and faithful to their truſt. But if after all the efforts 
of their ſubjects, ſuch princes are conquered and de- 
throned, either by ſome competitor or ſome foreign 
power, ſo that there remain no probable hopes of their 
recovering their juſt rights; 'tis their duty in ſuch 
eaſes to quit their claim: nay 'tis juſtly deemed ex- 
tin: ſince all obligations between governors and ſub- 
jects are mutual, depending upon mutual offices. And 
when it becomes impoſſible for one ſide to perform his 
part, the other is freed from his obligation, The peo- 
ple therefore, after their utmoſt efforts: for their old 
rulers have proved unſucceſsful, may juſtly ſubmit to 
the conqueror, when they cannot otherwiſe conſul 
their own ſafety. It would indeed be ſtrange arro- 
gance in any prince ta expect that a whole people 
ſhould be bound, by a vain zeal for his dignity and 
intereſt, to expoſe themſelves to all the rage and fury 
of a conqueror, to no valuable purpoſe, | 
V. As natural liberty is © the right of acting a 
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one inclines within the bounds of the law of na- 
* ture;” (nor could we hold any ſuch liberty, were 
there no laws to defend it from the force of the 
ſtronger :) ſo we ſay a people enjoys liberty when 
© each one is allowed to act as he inclines, within 
the bounds of civil law, and not ſubjected to the 
* caprice of any other.” We ſhould never look up- 
on laws as everſive of liberty; but that its ſale ene- 
my is the capricious humorous will or command of 
men in power. The Romans indeed in ſpeaking of - 
a free people, generally meant a democratical ſtate 
where men had their turns of commanding, as well 2 
of obeying. 

VI. Ir was already ſhewn that civil power can 
ſcarce be conſtituted juſtly any other way than by the 
conſent of the people : and that rulers have no other 
ſacred rights or majeſty, than what may ariſe from 
this: that of a large multitude of men, each one for 
himſelf ſubjected part of his rights to the adminiſtra- 
tion of a certain perſon or council. And thus from 
a part of our natural liberty transferred to the ruler, 
and our property in a certain degree ſubjected to his 
diſpoſal, ariſes the legiſlative power. In natural liber- 


ty alſo each one had a right to expoſe his life to the 
greateſt dangers, in any honourable ſervices in defence 
of his family or his neighbours, and when the com- 
mon intereſt required it, he could commit himſelf to 
the direction of others in ſuch ſervices; and hence 
the right of military command. Men had alſo this 
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right of repelling injuries, and puniſhing by violence 
any one who attempted or executed any injury, and 
even of putting him to death if this was neceſſary for 
the common ſafety : and hence ariſes all criminal ju- 
riſdiction, even to the inflicting of capital puniſhments, 
Nor need we have recourſe to any extraordinary grants 
or commiſſions from God to explain any of theſe rights 
of civil ſovereigns. 

VII. Nos can any one form of government be e- 
ſteemed more divine than others, on any other ac- 
count than that it 1s better adapted to promote the 
proſperity of the community ; which can leaſt of all 
be alledged of abſolute hereditary monarchies. Need 
we ſuggeſt here that no divine law natural or poſitive 
determines the order of ſucceſſion to monarchies, whe- 
ther the general hereditary, and that either by males 
only, or alſo by females; or the /ineal hereditary, 
In the ſucceſſion to private fortunes, tho? this be mani- 
. feſt in general, that the goods plainly acquired for the 
behoof of a man's family and kinſmen, ſhould deſcend 
to his family or kinſmen upon his deceaſe; yet there 
are not a few difficulties in determining the propotti- 
ons. But as to civil governments, which, 'tis obj1- 
ous, were never conſtituted for the behoof of a family, 
but for the intereſt of a whole nation; there ſeems no 
natural reaſons that the ſucceſſion to them ſhould de- 
pend upon the proximity of blood to the former poſ- 
ſeſſor; and much leſs that the lineal ſucceſſion ſhould 
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be regarded.“ All ſuch right of ſucceſſion muſt ariſe 
from human laws, or decrees of a people, and theſe 
ſometimes very incautious and imprudent, 

VIII, As to that much celebrated right of cone 
queſt, by which the conqueror claims the civil power 
to himſelf and his heirs over the conquered people; it 
has little better foundation generally than the claim 
of robbers and pirates upon perſons and their goods 
which have fallen into their hands. + For firſt, unleſs 
the conqueror had a jult cauſe, he acquires no right, 
And then tho” his cauſe was juſt, yet, as we ſaid a- 
bove, | his claim has certain bounds; nor has he a 


* See Book IT. Ch. viii. 4. The deciſions of ſome queſti- 
ons about the ſucceſſion in hereditary ligeal kingdoms, turn 
won very fantaſtic reaſons Some alledge proximity as a 
ratural reaſon; and yet an elder couſin-germain's grandchild, 
hall often be preferred to a younger couſin- germain. They 
ſay too that ſeniority is a natural reaſon of preference; and 
yet the infant-grandchild of a deceaſed elder brother takes 
before a ſecond brother of mature years. The pre-eminence 
of ſex too is made a great matter; and yet the infant-grand- 
laughter by an elder uncle deceaſed, ſhall take before a young- 
er uncle. In general, theſe potent cauſes of preference, pro- 
ximity, ſeniority, and the ſex, are not regarded as they are 
found in the competitors themſelves; but as they were per- 
haps in their great-grandfathers or great-grandmothers, de- 
ceaſed an age or two before. 

+ Upon this ſubject ſee Locke ou Gavernment ; whoſe rea- 
ſonings are well abridged in Mr. Carmichael's notes on Puf- 
fendorf's ſmaller book. Book II. ch. x. 

t Book II. ch. xv. 5. 8. and Book III. ch. iii. 2. 
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right to exact more from the vanquiſhed than what 
is requiſite to repell the injury attempted, to repair all 
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damages done, or to obtain ſufficient ſecurity againſt 
injuries for the future. If he infilts on more, he has 
no juſtice on his fide in ſuch demands. Now it is ne- 
ver neceſſary, either for averting of injuries, or repair- 
ing of damages, that the conquered ſhould be deprived 
of their liberty, or independency, and be reduced into 
the form of a province to the conqueror. Nay 'tis 
generally very pernicious to the commoa intereſts of 
mankind, that ſtates ſhould thus enlarge their power, 
and make it formidable to all around them. All pre- 
ſent danger to the victorious is averted, and full repa- 
ration of damages generally obtained, long before their 
enemies are entirely ſubdued and over- run by their 
arms. The conquerors generally ſoon take to them- 
ſelves abundant compenſation out of the moveable 
goods of the conquered: and every ſtate when tho- 
roughly defeated, would always conſent to make com- 

penſation this way, nay would pay an annual contri- 
bution for a certain term, to make up what was awant- 

ing; rather than loſe their liberty and ſovereignty, and 
be ſubjected to foreigners. And ſurely by theſe ways 

all damages could be abundantly repaired. * 
4s to ſecurities againſt future injuries: ſurely ſuch 


The reaſonings in this and the following articles are 
deſigned againſt the pleas of Grotius and Puffendorf for the 
rights of conqueſt, and patrimonial kingdoms, or principalities, 
founded on it. 
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ſecurities as are univerſally allowed to be ſufficient 
igainſt a ſtate yet retaining much of its ſtrength, ſhall 
be more than ſufficient againſt one wholly exhauſted 
and almoſt ruined by war: now in all treaties, theſe 
are deemed ſufficient ſecurities againſt ſtates yet re- 
taining much of their force, if they deliver hoſtages, 
vive up their fleets, or a great part of them, ſurrender 
frontier towns with their fortifications, or receive gar» 
ſons of their neighbours into them, or even if they 
diſmantle them, or demoliſh all the fortifications, Nor 
b there any ſtate that would not rather conſent to all 
theſe, rather than become a province ſubjected to an- 
other. 


IX. IF it be alledged that puniſhments ſhould alſo. 


de inflicted as a further ſecurity by deterring others: 
jet ſurely none ſhould be puniſhed but the guilty, 


Now the far greater part of any conquered people 


vere involved in no guilt by their governors having 
entered into even the moſt injuſt wars. * The con- 


queror therefore can demand no more of the body of 


people than that they either give up their injurious 
governors, or deſiſt to defend them any further, that 
the victor may puniſh them as they deſerve. But as 
to any thing done injuſtly or inhumanly in public wars, 


the common intereſt of mankind would diſſuade from 
making it matter of proper puniſhment. Within the 


bounds of any regular polity, tis generally highly pro» 


* Sec Book III. ch. iii. 2. 
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bable or certain that the power of the laws and magi- 
ſtrates will be ſuperior to that of any criminal citizens; 
and that therefore they may be brought to juſtice, But 


in public wars, the forces of the parties by their con- 


federates and allies are ſo generally brought to a pati- 
ty, that the event is very uncertain: and the juſt cauſe 
is often unſucceſsful. This ſhould reſtrain conque- 
rors even in the juſteſt cauſes from any ſeverities, un- 
der the notion of puniſhment; as they will become 
precedents to others in very bad cauſes, which yet 
they may judge to be juſt, The victorious therefore 
ſhould beware of eſtabliſhing a precedent, which may 
be followed thereafter againſt thewſclves or their 


friends. 


'Tis vain to alledge any tacit convention between 


the parties in war, that that ſide ſhall have the civil 


power over both which happens to be victorious. Tak- 
ing arms is rather an open declaration of the contra- 
ry, that neither fide intends to ſubmit its rights of any 
ſort to the other; unleſs in thoſe caſes where there has 
been ſuch covenants expreſly made; nor was it ever, 
in any other caſe,.deemed perſidious, that the party 
defeated rallies its forces, makes new levies, or gets 
new allies to continue the war, Can any one pretend, 
that that fide which has a juſt cauſe, defending or 
proſecuting its own rights, makes any ſuch conyenti- 


on? and if one fide is known not to do it, we can ne- 
ver preſume it on the other ſide. The patrons of this 
right of conqueſt too, can alledge only that the ſu- 
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pi- Ef preme governors conſented, and not the body of the 
s; ¶ people: but with what ſhadow of right can any gover- 
ut Ef nors, whoſe power was granted to them only in truſt 
u- ¶ for protection of the people, pretend to alienate or | 
ri- transfer the whole people with all their rights to an- 
iſe other, either abſolutely or upon any contingency ? ſup- 
e- poſe the governors made ſuch an expreſs convention 2 
n- by this audacious perhdy they plainly forfeit their pow- 
me Fer; nor is the (tate bound by ſuch a deed. 
yet X. SINCE therefore all the authors who plead that 
Tre ¶ certain civil ſovereignties are patrimonial, ſo that they 
ay may be ſold, divided, or any way transferred at the 
eir Npleaſure of the ſovereign, ſuppoſe alſo that they are 
generally founded in conqueſt; what is ſaid above 
en hews that ſuch power has no juſt foundation. Nay 
vil if it ſhould happen that a ſtate in the greateſt con- 
ik- ſernation, upon an invaſion from barbarians, ſhould 
ra- by their. own deed ſubmit themſelves and all their 
ny Yrights to ſome potent neighbour, demanding nothing 
has from them but protection; yet even ſuch a deed can- 
er, ¶ not conſtitute a patrimonial power, * For not to men- 
rty Ftion the exception of injuſt force and terror; or that 
ets his covenant being plainly of the onerous kind, yet 
nd, ¶ does not maintain the eſſential equality: the very na- 
or ¶ ure of the covenant, and the matter of it, ſhews that 
ti- ¶ no patrimonial power could be intended in it. A ſtate 
ne- by ſubmitting itſelf to a humane, civilized neighbour 


ſu- The reaſons here confuted are found in Grotius, L. I. iv. 
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which exerciſed a gentle rule over its ſubjects, cannot 
be deemed to have conſented alſo to any manner of op- 
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- preſſion or vexations that thereafter this neighbour may 


inflict on them; nor that they ſhould be made over to 
any barbarous prince or people at the pleaſure of thoſe 
they entruſted themſelves to. Nay if this ſuperior 
ſtare ſhould attempt any thing very oppreſhve of this 
nature, the ſubject- people may juſtly ſhake off the 
ycke: ſince it was plainly upon other terms that they 
ſubjected themſelves. They have a right to demand 
arbitration, as to the equity of any thing impoſed be- 
yond what ſhould be deemed a juſt compenſation for 
the protection received, 

Nor can any right of ſovereignty ariſe from any 
ſeeming conſent of the conquered, which was only 
extorted by preſent force. For we ſhewed “ above 
that ſuch force is plainly injuſt But if the vidtor 
eſtabliſhes among the vanquiſhed ſuch an equitable 
plan of civil power, as ſuffictently confults their fu- 
ture ſafety and proſperity, ſo that upon experience 0 
it they are truly ſatisfied to ſubmit to it; this ſubſe- 
quent conſent becomes a juſt foundation of his power, 
and is a fort of civil expiation of the injury done in 
the conqueſt. | | 

XI. Bur further, as the right of any perſon of the 
royal blood to ſucceed upon the demiſe of his prede- 
ecſſor, is not founded on any natural cauſes, but ſolely 
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upon ſome old law or decree of the ſtate : the words 
of ſuch laws or deeds are to be underſtood in the 
ſame way as like words about other matters deemed 
hereditary ; and thus we are to collect from them what 
was the intention of the people in ſuch deeds. When 
therefore this univerſally obtained in any country, 
that when the preſent poſſeſſor of any thing heredi- 
tary forfeits it, he forfeits not only for himſelf but all 
his kindred ; we juſtly conclude that the peoples in- 
tention was that the forfeitures of the hereditary ſo- 
vereignty ſhould be in the ſame manner. The plea 
againſt extending forfeitures to the whole kindred of 
the perſon forfeiting, is very ſtrong and plauſible as to 
private fortunes, which all know were acquired chief- 
ly for the behoof of the proprietor and his family; 
and this according to a natural obligation : ſo that 
children and kinſmen too have a natural claim to be 
ſupported and have their condition advanced out of 
ſuch fortunes : and 'tis injuſt that the fault of one of 
the joint proprietors ſhould prejudice the reſt, and pre- 
vent their obtaining what they are naturally entitled 
to But as to hereditary ſovereignties the caſe is quite 
different, They were not conſtituted for the behoof 
of the royal family, nor founded in conſequence of 
any juſt claim they had for their own behoof; but for 


he intereſt of the whole nation, and chiefly to prevent 


the miſchiefs to be apprehended in new elections of 
ſoyereigns: and therefore they are much more juſtly 
L 2 
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made liable to entire forfeitures from the whole fa- 
mily, than any private fortunes, © 

As therefore a people may juſtly dethrone a per; 
dious prince; they have a better right to exclude from 
the ſucceſſion any one who ſhews himſelf plainly unfit 
for the truſt : and ſuch are thoſe who hold tenets about 
divine rights which muſt excite them to trample upon 
the moſt ſacred rights of the people, as ſoon as they 
get into power; or thoſe who poſſeſſed with ſome fu- 
rious ſuperſtition will ſubje& their crown, or alienate 
no ſmall parts of the ſupreme power, to ſome foreign 
prince, under the ſhew of a religious character; and 
at the ſame time think themſelves commiſſioned by 
God to break through in the moſt audacious manner 
the fundamental laws or conſtitution, and all limits 
ſer by it to their power; and to force the ſubjects by 
the ſevereſt tortures either to believe, or falſely pro- 
feſs to believe, the moſt monſtrous abſurdities in re- 
ligion, and to worſhip God in a way they judge impi- 
ous. Any heir apparent who profeſſes ſuch tenets, or 
refuſes upon a juſt demand to renounce and abjure 
them in the moſt ſolemn manner, may be excluded 


from ſucceſſion with much better ground than if be. 


were an ideot or a madman; as the holding of ſuch 
tenets mult make him more dangerous to a free peo- 
ple than any folly or madneſs. 

What we have faid relates not only to monarchs 
but all ſorts of governors, and to the power of a ſtate 
itſelf oyer its colonies, or provinces, If any citizens 


—_ 
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with permiſſion of the government, leave their coun- 


try, and at their own expence find new habitations ; 
they may juſtly conſtitute themſelves into an indepen- 


dent ſtare, in amity with their mother-country, If 


any are ſent off at the public charge as a colony, to 
make ſettlements ſubje& to the ſtate, for augmenting 
its commerce and power; ſuch perſons ſhould hold 
all the rights of the other ſubjects, and whatever 
grants are made to them are to be faithfully obſerved, 
If the mother-country attempts any thing oppreſſive 
toward a colony, and the colony be able to ſubſiſt as 
a ſovereign ſtate by itſelf; or if the mother · country 
loſe its liberty, or have its plan of polity miſerably 
changed to the worſe : the colony is not bound to re- 
main ſubject any longer: 'tis enough that it remain a 
friendly ſtate. Nor are we to imagine that any early 
covenants founded upon errors about the molPeſſen- 
tial points in view, can ſtill bind large ſocieties of men 
fit to ſubſiſt as happy independent ſtates, to continue 
in a ſubmiſſion everſive of all proſperity and ſafety. 
Nor has any thing occaſioned more mifery in human 
life than a vain and inſolent ambition, both in princes 
and popular ſtates of extending their empires, and bring- 
ing every neighbouring ſtate under ſubjection to them; 
without conſulting the real felicity either of their own 
people or of their new acquiſitions. And hence have 
aroſe theſe vaſt unwieldy empires ; the plagues of all 
around them; which after ſome time are ruined by 
their own bulk, with vaſt deſtruction of mankind, 
L 3 i 
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Of Crvit Laws end their EXECUTION, the 

| | 6 
* power of making and executing laws is the it) 
L moſt important internal power. Every law ſuc 


ſhould be intended for ſome real utility to the ſtate; no 
and as far as human power can go, laws ſhould en- I ſer 
join whatever is of conſequence to the general pro- nil 
ſperity. But if in the very conſtitution of the civil | of 
' polity, the ſovereign or chief magiſtrate is only en- pe 
truſted with ſuch power as is requiſite for the preſer- | oft 
vation of the ſecular rights of men; then they cannot I the 
exert any ſort of coercive power about the means of an 
forming mens minds to religion or inward virtue. But 
when they are entruſted with certain revenues, to be | uſ- 
employed for the public utility at their diſcretion; and | fat 
where they are not expreſly reſtricted to the care of de 
be 
nl: 


— 
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the ſecular rights of men; ſince human happineſs chief - 
ly depends upon virtue, the civil governors mult think 
it belonging to their office, to inſtill into the minds ap 
of their ſubjects the true ſentiments of religion and pe 
virtue, and to influence their hearts to reliſh them, to 
by the beſt inſtruction and diſcipline from their in» | th 
th 
dc 
We 


fancy, that they may be furniſhed for all the honou- 
rable offices of life. 
But at the ſame time they muſt maintain to all, 
their ſacred right of judging for themſelves; which | tr 
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would be plainly encroached upon by any penal laws 
about ſuch opinions, whether ſecret or divulged, which 
don't lead to any practices deſtructive to ſociety. Nay 
tho' ſuch tenets ſhould be divulged by men who ima- 
gine themſelves bound in conſcience to divulge them; 
it would generally be more adviſable only to inſiſt that 
ſuch perſons give proper ſecurity that they will give 
no diſturbance to the ſtate, and bear their ſhare in all 
ſervices required of them for the public; and to pu- 
niſh rigorouſly only the injuries done in conſequence 
of ſuch dangerous opinions; rather than to inflict any 
penalties on men for theſe opinions themſelves. *'Tis 
often better to leave ſuch tenets to be exploded by 
the juſter reaſonings of wiſe men, than to proceed to 
any ſeverities on account of the tenets themſelves, 

But as the far greater part of every people will not 
uſe this right; but induced by ſpecious appearances of 
ſanctity, and oftentation of ſuperior wiſdom in ſome 
deſigning men, will incautiouſly give up themſelves to 
be led by them; it muſt plainly be the buſineſs of the 
magiſtrate to get this leading into his own hands; by 
appointing men of character and learning to teach the 
people the juit ſentiments of religion and virtue, and 
to confirm them by the molt effectual reaſonings ; that 
they may not be perverted by the wicked arts of o- 
thers. And if men io power have any tolerable wiſ- 


dam, and hold any tolerable ſcheme of religion, they 


will always find the far greater part of the people very 
tractable to follow as they lead them, ſo that little 
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need be apprehended from a few who may diſſent 
from the public ſchemes, 

The exacting by law, under any penalties, that 
people ſhould conform in opinion and practice to any 
tenets or rites of worſhip, that are either falſe and 
abſurd, or tho? true yet of little conſequence, gene- 
rally occaſions great miſchief to any ſtate ; ſince ac- 
cording to the different geniuſes and tempers of men, 
they have and always will run into different opinions 
and practices in matters of religion: and thence ſome 
of the moſt uſeful hands will deſert the country when 
they are haraſſed about ſuch matters: the ſtate will 
be plagued with ſedition and diſcord : and the activity 
of men turned off from the ſervices and occupations 
which are moſt uſeful to the community, and occupied 
upon trifles. No good ſubject ſhould meet with any 
vexation, or be excluded from any civil right, on ac- 
count of any opinions or modes of worſhip which don't 
hurt any of their neighbours. | 

II. THe, example of thoſe in ſupreme power will 
have the higheſt influence in promoting the virtue of 
the people: eſpecially if they advance to honours on- 
ly ſuch as are of approved integrity and purity of man- 
ners. The populace in their elections, if they are 
truly free, always follow ſome appearance of virtue; 
and will ſeldom promote any but ſuch as are of di- 
ſtinguiſhed integrity. Nor will honour or power alter 
the tempers of the perſons advanced, if there are pro- 
per terms fixed by law for the holding of offices; ſo 
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that upon expiration of the term, they muſt return 
into the common condition of the people. Where the 
power of promoting to offices is in the monarch, the 
men promoted will probably reſemble their political 
creator, | 

Next to piety toward God, the great ſource of hap- 
pineſs, and the ſtrongeſt incentive to all other virtues, 
the virtues to be moſt cultivated in a ſtate are, tem- 
perance, juſtice, fortitude, and induſtry, Such tem- 
perance as reſtrains not only exceſſive impulſes toward 
pleaſure, but all luxury and immoderate expences on 
the ſhew and grandeur of life, muſt be allowed, by 
all who conſider it, to be neceſſary to the proſperity 
of any ſtate, There is a certain meaſure of ſenſual 
pleaſures and elegance both grateful and innocent; to 
provide us to this degree God and nature have pro- 
duced many fruits and other materials with exquiſite 
art, Nor is there any moral turpitude in the enjoy- 
ment of any pleaſure, if it be inconſiſtent with no duty 
of life, nor tends ſo to ſoften or weaken the mind that 
it ſhall be diſtreſſed in the want of it, or be apt to 
negle& and counteract its duty to obtain it. Luxury 
therefore ſhould be defined, ſuch an exceſſive deſire 
* or uſe of the lower pleaſures, as is inconfiſtent with 
* diſcharging the offices of life.” Nor is it poſſible 
preciſely to fix general meaſures of lawful enjoyment 
for all; they muſt be various as their fortunes, attach- 
ments, dependent friends, and even bedily conſtituti- 
ons are various. Now luxury, in this notion of it, as 
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it laviſhes out mens fortunes, and yet increaſes their 
keen deſires, making them needy, and craving ; it muſt 
occaſion the ſtrongeſt temptations to deſert their duty 
to their country, whenever it is inconſiſtent with plea- 
ſure: it muſt lead the citizens to betray their country, 
either to a tyrant at home, or a foreign enemy, when 
they cannot otherwiſe get funds for their luxury, 
With the luxurious generally every thing is venal, 
Nor is jt juſtly alledged, that luxury is neceſſary 
or uſeful to encourage arts and manufactures. For 
arty and induſtry may be encour-ged to the higheſt 
without any luxury, at leaſt all innocent, neceſſary, 
or elegant arts, Men. of higher fortunes may without 
any luxury purchaſc the moſt ingenious and nice ma- 
nufactures, as far as their ſeveral obligations in life 
allow it. And if any ſuch deny themſelves ſuch ex- 
pences, from views of a finer liberality, in raiſing the 
condition of indigent friends; they along with their 
families, kinſmen, and friends thus ſupported, may 
make a much greater conſumprtian of the very ſame 
products and manufactures, or of others equally de- 
ſerving encouragement in the ſtate; and thus. they 
with their dependents are more beneficial to artificers, 
Need we mention too, that a ſober, frugal oeco- 
nomiſt, in a long and healthy copious life, generally 


makes greater conſumption than a prodigal of equal 


fortune; who is often puniſhed with a long tract of 


diſeaſes and penury, for the extravagance of a few 


years. And then, as lower orders are always imitat- 
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ing the manners of their ſuperiors; the plague of lu- 
xury will ſoon infe& the very loweſt, and even the 
mechanics, Then they cannot ſubſiſt without higher 
prices for their labours; the manufactures muſt con- 
ſequently riſe in their prices, and cannot be yended 
abroad, if any more induſtrious and ſober country can 
afford the like in foreign markets at lower prices, 

III. *Tis ſcarce neceſſary to ſhew the neceſſity of 
diligence and induſtry, ſince the wealth and power of 
a nation depends almoſt wholly upon them. Agri» 
culture is neceſſary, to prevent a conſtant drain for 
the food of our people, to obtain grain for exporta- 
tion, and furniſh the very materials for many of our 
artizans, which otherwiſe we muſt buy abroad. And 
in like manner all mechanic arts, either ſimpler, or 
more elegant, ſhould be encouraged, leſt our wealth 
be drained by our buying foreign manufactures. Mer- 
chandize and fiſhery are of great conſequence: nay 
the very building of ſhips too, that we may not loſe 
the proſit of the carriage either of our own or foreign 
goods, and with this, the training of ſailors ; which 
contributes both to the increaſe of wealth and to the 
defence of the (tate in war. The mechanic trades 
ſhould be held in reputation, ſo that people of better 
fortunes and families may not deem it below them to 
he concerned in them. 

IV. THAT juſtice is neceſſary cannot be a queſti- 
on. For if laws and juſtice don't prevail, as without 
them no right natural or acquired can be ſafe, all in- 
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duſtry muſt languiſh, Nay as merchants muſt aug - 


ment their prices in proportion to all their caſual loſ- 
ſes: where there's much injuſtice, the merchants mult 
charge in the price of their goods the loſſes they ſu- 
ſtain by the frauds of the injuſt ;- and thus the beſt 
citizens muſt be loaded with this burden : nay further, 
any neighbouring ſtate where juſtice more prevails, if 
other circumſtances be equal, can underſell us, on this 
account, Where therefore juſtice is not maintained, 
the commerce of a nation mult fink, with all its atten- 
dant profits. | 

To examine into the beſt methods of adminiſtring 
Juſtice, would require long diſſertations. We only 
briefly ſuggeſt, that a ſmall number of ſimple eaſy 
laws might ſufficiently protect and regulate the citi- 
Zens, if there were ſuch a contrivance for the courts 
of judicature, as would entruſt the deciſion of ſuits to 
men of great goodneſs and equity and approved inte- 
grity : ſevere reſtraints upon vexatious or oppreſſive 
ſuits would be of the higheſt advantage. The earli- 
er laws and conſtitutions of the Romans about theſe 
matters are worthy of imitation, 

V. MiLiTARY arts and virtues are accompliſh- 
ments highly becoming all the more honourable citi- 
zens, Warfare therefore ſhould be. no man's perpe- 
tual profeſſion ; but all ought to take their turns in 
| ſuch ſervices. And however it may be obſerved, that, 
when according to modern cuſtom, armies are made 


up of the very dregs of a people, fellows too diſſolute 


, 
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and worthleſs for any other occupation, whoſoever 
takes to this way of life for a few years is made un- 
fit for any other occupation for the future; yet the 
caſe would be quite otherwiſe if all the beſt citizens 
ſerved in our armies by turns. This method too would 
bring along with it theſe grand advantages: all the 
people would be trained and ſkilled in military ſervice, 
Should one of our armies be entirely cut off, we. could 
have another of veterans immediately : were the chief 
officers cut off; we would have others of equal ex- 
perience in readineſs to take the command :. and it 
would be no eaſy matter for either any ambitious ci- 


tizen at home, or any foreign invader, to trample up- 


on the rights of an armed people well trained in mili- 
tary ſervice. | 

VI. Tus laws and whole conſtitution of the ſtate 
ſhould be ſuch as may prevent any ſmaller bodies of . 
citizens to be more ſtrongly attached to each other, 
or to any foreign intereſt, whether of prince or bi- 
ſhop, than they are to their own country, or have. 
greater dependance and expectations of promotion by 
them. And the citizens ſhould be taught that no 
antient engagements, obtained from their anceſtors by 
the moſt impious frauds, can be of any validity a- 
gainſt the proſperity of their country. For it can- 
not be of uſe to religion that eccleſiaſtics ſhould have 
great ſecular power of any kind; and much leſs that 
all eccleſiaſtics through the world ſhould be deemed 
as a great corporation to be governed by a common 
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prince or council; who too ſhould have power to pro- 


mote, in many nations, what favourites they pleaſed, 


to high dignities and princely revenues; and to whom 
there ſhould lye appeals from the higheſt courts of 
the ſeveral nations, in matters upon which wealth and 


power depend, 
VII. Ir is one great deſign of civil laws to ſtrength- 


en by political ſanctions the ſeveral laws of nature; 


and to point ſuch forms of buſineſs, and of proceſs 
in courts, as may prevent frauds and promote juſtice. 
The populace often needs alſo to be taught, and en- 
gaged by laws, into the beſt methods of managing 
their own affairs, and exerciſing their mechanic arts: 
and in general, civil laws ſhould more preciſely deter- 
mine many points in which the law of nature leaves 


much latitude. 


From the very beſt body of civil laws certain ex- 
ternal rights muſt ariſe, which tho' no man can inſiſt 
upon with a good conſcience, yet if the perſons to 
whom they are granted claim them, they muſt hold 
them with impunity : nor can any one rightly have 
recourſe to violence againft ſuch rights, or obtain re- 
dreſs at law. Many alfo of the moſt ſacred duties 
can be no matters of compulſion, but muſt be left to 
the honour and conſcience of thoſe concerned. There 
are certain benefits granted by law, which no good 
man would claim, but when claimed they cannot be 
refuſed, ® Any ſuch covenants or teſtaments too as for 


On theſe two heads there are two good orations of Bat - 
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want of the legal formalities are not confirmed by 
human laws, a good man would often think himſelf 
bound to hold as valid, if there's nothing appointed in 
them beyond the moral power of the parties or teſta- 
tor, nor contrary to equity. But if they are wrong in 
either of theſe reſpects, a good man may take the be- 
nefit of the law. 

VIII. Tue fſandions of non are rewards and pus 
niſhments, There's this common reward annexed to 
obedience to civil laws, that theſe who obey them 
continue to enjoy all the advantages of civil life, 
Some few civil laws have peculiar rewards, ſuch as 
honours, and premiums in money. The natural ho- 
nour is the good opinion others entertain of out 
% moral excellencies.” Civil honours are © theſe ex- 
* ternal indications of deference which are appointed 
„by law,” 

The /imple eſtimation, or character of common 
honeſty, is ſo much every man's right, that no go- 
rernors can deprive one of it at pleaſure, without a 
cauſe determined in judgment. The higher eſtimati - 
on, or intenſive, as ſome call it, is not a matter of 
perfect right; as no man can at the command of others 
form high opinions of any perſon, without he is per- 
ſuaded of his merit, But as to external marks of de- 
ference, and precedency, the civil powers have a right 
to determine about them, as they do abont other civil 


beyraque, annexed to his tranſlation of the ſmaller book of 
Pulſendorf, De leguin permiſſione et beneficiis 
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rights. If theſe are conferred only upon real merit, 
they will be of high account with wiſe men. But if 
they are often conferred injudiciouſly, they will grow 
mean and deſpicable to wiſe men, and matter of ſcorn 
and jeſt: as they are often ſeen where they are here- 


ditary, and there's no cenſorial power to degrade * 


unworthy. | 
IX. Tur true end of all puniſhment is this, that 


all bad men by the terror of them may be reſtrained 
from doing any thing injurious, and thus the com- 
munity be preſerved in ſafety. Chaſtiſement as di- 
ſtinguiſhed from puniſhment, has in view only the re- 
formation of the ſufferer : and reparation of damage, 
aims at the utility of the one who ſuſtained the loſs : 
to this men are often bound even without any pre- 
ceeding crime or fault, 

Neither anger, nor hatred of the elaine. nor 
even that honeſt indignation at moral evil, which is 
natural to every good man, ſhould be the ſole ſprings 
of puniſhing: but rather a calm regard to the com- 
mon intereſt, and the ſafety of the innocent. The 
true meaſure of puniſhment is not to be taken from 
the degrees of moral turpitude, but the exigence of 
ſociety. A great deal of high moral turpitude mult 
paſs unpuniſhed : and yet on the other hand if the 
ſafety of the community require it, ſome actions which 
ſhew ſmaller depravity of temper, muſt be puniſhed 
ſeverely. Thus no penalties are inflicted on ingrati 
tude, and want of humanity ; while any inſurrection 
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againſt the ſupreme power, tho' upon plauſible pre- 
tences of the right of ſome competitor, muſt be pu- 
niſhed ſeverely. But the crimes which deſerve the 
higheſt puniſhments on both accounts, are the public 
ones of men in power, perverting what was intruſted 
to them for the ſafety of others, to the oppreſſion of 
the citizens, 

Though it may not be dic to puniſh the firſt 
motions or haſty intentions of wickedneſs, nor is it 
often practicable; as ſuch raſh motions may upon ſud- 
den provocation ariſe in the breaſts of good men, who 
will ſoon reſtrain them of themſelves : yet ſuch as have 
proceeded to any external actions which might have 
effectually accompliſhed the evil, but were prevented 
by accident, or force, or the timely aid of others, and 
which ſhew furious malice and obſtinate purpoſes of 
injury, theſe deſerve as high puniſhments as if they 
had obtained their effect. Sometimes indeed the pu- 
blic intereſt may require the granting even rewards 
to ſome bad actions, and n the 1 cri- 
minals. 

The reſpect of perſons which is highly culpable in 
judgment, is when any regard is had to ſuch qualitics 


of actions or circumitances of the guilty as neither 

affect the turpitude of the crime, nor the ſenſe of the 

puniſhment, nor the common intereſt of ſociety. But 

circumſtances which affect any of theſe three muſt al- 

ways be regarded. And therefore when other cir» 

cumſtances are equal, pecuniary fines are to be en- 
Vor. II. M 
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larged for equal crimes according to the fortunes of 
the criminals, and corporal puniſhments according to 
their ſtrength of body; and ignominious ones are to 
be abated according to the dignity of the perſons, 

But we mult not go on in increaſing without bounds 
the ſeverities of puniſhment upon the higher crimes, 
For frequent ſpeQacles of tortures have a tendency 
to diminiſh our natural compaſſion and tenderneſs of 
heart, and to make the tempers of men more ſavage 
and cruel, | | 

X. TIs injuſt to puniſh any man for the crimes 
of others; nor is it equitable to confiſcate the whole 
fortune of a family for any crime of the head of it. 
All the natural claims of the wife and children to a 
ſupport out of it, as well as debts due to any innocent 
perſons, ſhould firſt be diſcharged. Nor is it natural- 
ly juſt to puniſh any bodies corporate for any crimes; 
the guilty only in ſuch caſes ſhould be puniſhed, whe- 
ther private perſons or magiſtrates of the corporation, 
It may ſometimes be juſt to take from the corpora- 
tion either theſe privileges, or fortifications, or arms, 
by which the criminal members of it were encouraged 
or enabled to do injuries to their neighbours, if ſe- 
curity againſt like injuries can be obtained no other 
way. The corporation may ſometimes be bound to 
compenſate damages out of its public ſtock, or even 
the private fortnnes of its members, when the crimi- 
nals can't be found, or cannot repair the damage; if 
it has been occaſioned or encouraged by any of theſe 
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advantages, privileges or fortifications, which the bo- 
dy had obtained for their own behoof. 

XI. Every government has the juſteſt right to 
exact tributes from the ſubjects by law, provided they 
are no more than what are requiſite for the prudent 
adminiſtration of public affairs ; as this public expence 
is made for the behoof of all. The violating ſuch 
laws by any ſubject is equally criminal with theft. 
Nor is the injury ſo properly done to the governors, 
as to our fellow - ſubjects, who muſt be obliged to make 
up deficiencies occaſioned by theſe frauds, ſome other 
way, and muſt be ſubjected to other burdens on this 
account; beſide many other inconveniencies. There 
is no other poſſible method, of making men contribute 
in juſt proportions to the public charge, than by in- 
ſtituting a cenſus, or valuation of all their fortunes, 

XII. TrxsE are the obligations of ſubjects to- 
ward their governors: firſt, they are ſacredly bound 
to obey all their juſt laws and commands: and ſe- 
condly, if the thing commanded be a matter commit- 
ted to the power of the governor; tis generally the 
duty of ſubjects to obey, even when they judge that 


the orders are imprudent. This holds moſt obvi- 


ouſly in military operations, For to allow the in- 
ferior to judge of his orders, and only to obey when 


he thinks them prudent for the good of the ſtate, 


would deſtray all military Gilcpline, and reduce an 
army into a tumultuous mob. 
3. Hence it follows that in matters committed to 
M 2 
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the wiſdom of governors, the ſubjects may act a juſt 
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nay an honourable part in obeying ſuch orders as 


were very criminal to their governor : the ſubject by 
obeying is preventing the greateſt miſchief; ſince from 
the relaxing of all order and government, far great- 
er evils muſt generally enſue, than from the execu- 
tion of very imprudent orders, 

4. But if the thing commanded ſeems to the ſub- 
je& ſo entirely pernicious and ruining to the ſtate, 
that it were better to break through ana deſtroy the 
authority of ſuch commanders, than to execute ſuch 
deſtructive orders: the ſubje& may refuſe obedience, 
But in ſuch matters they ſhould uſe the utmoſt cau- 
tion that they don't judge amiſs, 

5. Where we are commanded to do any act di- 
rely irreverent and impious toward God, or con- 
trary to the perfect rights of others; or where the 
matter commanded was not committed to the power 
of the. commander; we are under no obligation to 
obedience, Nay 'tis often highly honourable to en- 
dure rather any puniſhment, than ſubmit to a prece- 
dent that may be ruinous to our country, We ſhew- 
ed above * in what caſes it is lawful for Wr to 
reſiſt their governors. ; 

The common duties of all ſubjects muſt eaſily ap- 
pear from the nature and origin of civil power and the 
political union, Their peculiar duties ariſe from their 
ſeveral ſtations, relations, and offices in the ſtate, 
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The Laws of War, 


IHE rights of war and treaties are of that claſs 
which reſpect foreigners. The principal mat- 
ters of right in war, as to their cauſes and bounds, 
were explained in the former book “, when treating 
of war among perſons in natural liberty. The ſame 
maxims hold in the public wars of ſtates, which with 
reſpect to each other are in the ſame ſtate of natural 
liberty. 

As to public wars of a leſs ſolemn kind, without 
the order of ſovereign (tates on both ſides; they may 
be ſufficiently underſtood from what was already ſaid 
about the right of governors to repreſs tumults and 
inſurrections, and from the right of reſiſtance that 
ſubjects may have in defence of themſelves againſt 
perfidious governors T. A war undertaken by or- 
** der of independent Rates on both ſides“ is called 
a ſalemn war. Nor need we add to the definition, 
that it be previouſly proclaimed; tho* it be highly 
becoming every civilized nation, when they have re- 
courſe to force, to let all around know the grounds 
of it, as ſoon as they can conveniently, But tis plain- 
ly not incumbent on the nation invaded by another, 
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to make a previous declaration before it defends it- 
ſelf. Nor is it always neceſſary that the aggreſſor 
ſhould make ſuch previous declaration; as perhaps 
his ſureſt method of obtaining his right may be by 
ſurprizing the enemy; and a previous declaration might 
prevent his beſt opportunity of ſucceſs, What has 
led ingenious and Jearned men to make a previous 
proclamation neceſſary, was too great a deference to 
the foecial laws among the Romans. But as contend- 
ing by violence is not agreeable to the rational and 
ſocial nature, 'tis unworthy of a good man, when he 
is forced to betake himſelf to it, not to declare open- 
ly, as ſoon as he can with ſafety, his motives and in- 
tentions, that all may fee that he could not other- 
wile obtain his right. 

As in civil wars there are often ſpecious reaſons 
on both ſides; all neighbouring ſtates ſhould ſhew the 
fame favour to both the contending parties as to theſe 
engaged in ſolemn wars. Nay in civil wars there are 
as frequently as in the ſolemn, juſt cauſes on one fide, 
and ſpecious ones on the other, Nor is either of the 
parties engaged in them to be deemed like robbers 
or pirates, abdicating or forfeiting all the rights of 
mankind, | 

II. Tux laws of war either reſpe& the contend- 
ing parties or neutral ſtates, ** What right reaſon 
* ſhews neceſſary to be obſerved in war for the ge- 
* neral intereſt of mankind” may be called the law of 
ations of neceſſary obligation, But © what a long 
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* tract of time has made cuſtomary, with a tacit ap- 
* probation or conſent of nations; which however 
might be altered by contrary cuſtom, or taken away 
at once by a timeous premonition of all concerned, we 
may call the vs/untary law of nations, 

The juſt cauſes of war were explained in the for- 
mer book *, But with reſpe& to the neighbouring 
ſtates we may ſuggeſt, that as among citizens there 
are allowed actions at law for prevention of damages 
not yet done, and agrarian laws reſtrain ſuch exceſſive 
acquiſitions of wealth as may prove dangerous to the 
ſociety, tho' the acquiſitions are not to be made by 
injurious means; ſo ſometimes among neighbouring 
ſtates, a dangerous increaſe of power in any one of 
them may give a juſt cauſe of war, if no gentler ſe- 
curities can be obtained; eſpecially when the people 
of that ſtate ſhew a general ambition of military glory 
and conqueſt, and quit all peaceful arts: ſo that their 
neighbours muſt be in perpetual dangers, unleſs they 
alſo quit the innocent arts of peace, and are always 
a training to war, But this is an inſtance of theſe 
extraordinary rights which ſeldom occur. 

In public wars the term of commencement, and 
the term of ending, or the bounds of our demands, 
may be fixed the ſame way as thoſe of private per» 
ſons in natural liberty ; of which formerly, 

The juſt methods of carrying on war are open vio- 
lence, or ſuch arts of deceiving as. carry along with 
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them no profeſſion or tacit engagement of communi- 
cating our ſentiments to the enemy“ Violence is 
juſtifiable only againſt men in battle, or ſuch as vio- 
lently obſtruct our obtaining our rights; altho' by the 
inhuman cuſtoms which have prevailed, men may ex- 
erciſe with impunity any ſort of cruelties toward their 
enemies. *Tis alſo very ordinary to deccive enemies 
by any falſe narrations, or any ſort of diſcourſe, ex- 
cept ſuch as imports making ſome covenant or treaty 


with them. But as it is by treaties alone that either 


peace can be reſtored, or more humane methods of 
war maintained, and horrid mutual crueltics pre ven- 
ted; it never was, nor ought it to be allowed to de- 
ceive enemies by any form of treaties. 

III. THeRt are many other obligations introdu- 
ced by long cuſtom importing tacit covenants; which 
however could be taken away by a timeous premoni- 


tion of all concerned Such as, that none ſhould uſe 


poiſons in war, or employ any of the enemies ſubjects 
or ſoldiers to aſſaſſinate their prince or their generals, 
That all meſſengers or envoys, or ambaſſadors ſent 
on either ſide ſhould have protection to their perſons, 
is indeed matter of neceſſary obligation; ſince it is by 
their means alone that peace can be obtained, without 
the entire deſtruction of one fide, or any humane me- 
thods of war preſerved, But 'tis matter only of vo- 
luntary right that paſſports ſhould be mutually allow- 
ed, to any ſubjects of the hoſtile nation who come un» 
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armed, to travel through their countries, or to reſide 
in their cities. 

IV. Ueon what grounds of juſtice the goods of the 
ſubjects of hoſlile ſtates are ſeized mutually, comes 
next to be explained. ; | 

1. All ſtates in amity are bound to reſtrain their 
ſubjects from depredations, or any way injuring the 
ſubjects of ſtates around them: and when ſach inju- 
ries are done, they are obliged to compel the authors 
of them to make reparation. We ſpeak now of ſub- 
jets who are amenable by law, and not of pirates or 
robbers, 

2. When ſuch reparation is demanded and refu- 
ſed, the injured ſtate may juſtly have recourſe to force, 
ſeizing the goods wrongfully taken, or if they can't 
ſind them, taking to their value from the authors of 
the injury, or from the ſtate, which by defending the 
depredators bring the guilt upon themſelves, And this 
right is ſtill more obvious if the injuries have been 
done by public order. 

3. If there's no opportunity of ſeizing the publie 
goods of the injurious ſtate, the injured may ſeize the 
private goods of any citizens of that ſtate, For as the 
political conſtitution and the civil power was erected 
for the behoof of all the ſubjects, they are bound to 
repair any damages ariſing from this contrivance which 
they fell upon for their own utility *, And the civil 
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powers, by giving their protection, have plainly ſup- 
ported and excited their ſubjects to ſuch injuries. 


4 Bur then theſe innocent ſubjects who ſuffer thus 


by theſe repriſals, on account of their community, may 
juſtly claim from their community to have their loſſes 
repaired, out of the common ſtock, or out of the goods 
of the depredators. It certainly would be the more 
equitable and clear way, that goods thus ſeized as re- 
priſals from the innocent ſubj<&s were only detained 
as pledges, till the injured ſtate received reparation 
another way, and then were reſtored to the owners. 
But a contrary cuſtom has prevailed ; and the old 
property is on all ſides deemed to be extinguiſhed, 
as ſoon as fuch goods taken are brought into any for- 
treſſes of the captors, and adjudged, either to them 
or their community: ſo that ſhould they even be re- 
taken afterwards, the old proprietors cannot claim 
them, Nor can they be taken by violence, or any 
.claim be made upon them by the old proprietors, af- 
ter they are any way legally acquired by any ſubjects 
of a neutral ſtate, and brought within their territories, 
v. Tux principal laws with reſpect to neutral ſtates 
are briefly theſe. 1. A neighbour- ſtate under no en- 
gagement to ſend auxiliaries to either ſide, ought nei- 
ther to be involved in the war, nor ſuſtain any da- 
mage by it. 0 
I Probably with a view to make the ſoldiers more active 


in diſtreſſing the enemy: as large ſhares of the 8 taken 
are uſually given to the captors. 
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2. If the neutral ſtate by ſome former treaties be 
obliged to ſend auxiliaries to both upon the event 
of wars; when its two confederates are at war with 
each other, it ought to ſend aids to neither; or if it 
is inclined to engage in war, it ſhould ſend aids to 
that ſtate whoſe cauſe it judges to be juſt, For all 
ſuch offenſive and defenſive alliances bind only upon 
ſuppoſal that the cauſe be juſt: nor can they bind the 
neutral ſtate to make war upon ſuch as are allied to 
them by ſolemn treaties, 

3. A neutral ſtate may juſtly purchaſe, or take by 
any other title, any moveable ſpoils taken on either 
ſide after they are adjudged as lawful prize: nor can 
the former proprietors have any further claim upon 
them. The neutral ſtates or their citizens are na 
competent judges of the juſtice of the war and the 
captures ; and they may frequently be ignorant whe- 
ther the goods they purchaſe are prizes taken in war 
or not. 

4. But as to lands, forts, or cities the caſe is diſſe- 
rent. The neutral ſtate muſt know by what title they 
are held, and that they were taken from a ſtate in ami- 


ty with them: and by purchaſing them they muſt pre- 


clude that ſtate from retaking them again. What an- 
pual rents or ſervices may be due by any diſtrict or 
ſmaller town, to any great city or fort Jately taken by 
the enemy, may juſtly be paid by ſuch as are neutral, 
to the preſent poſſeſſor; and the refuſal of ſuch pay- 
ment might be deemed a declaration againſt the juſ- 


364 The R1cuTs of War. Book III. 


tice of the capture. If ſuch great cities or forts be 
again recovered by the old governors, the payments 
made to the enemy during his poſſeſſion muſt be ſuſ- 


tained as good; nor can the repayment of the ſame 


ſums or ſervices be demanded. But if the violent poſ- 
ſeſſor pretends to ſell or alienate or relinquiſh for ever 
any ſuch rents or ſervices due by a neutral territory, or 
to exact payments of old debts, or to aboliſh them, 
the deed will not be valid againſt the old proprietor 
when he recovers his old poſſeſſions again. 

5. Whatever new favour is granted, by a neutral 
ſtate to one of the parties in war, it muſt grant the 
like to the other, if it would preſerve neutrality ; ſuch 
as the allowing any of its ſubjects to enliſt, or hiring 
out its troops, or ſupplying with military ſtores. 1n- 
deed the ſending arms or military ſtores, by way of 
merchandize, to either of the ſtates in war, is deem- 
ed commonly by the other a breach of the neutrality ; 
and they are accordingly ſeizable: and fo are even 
common proviſions into any place beſieged. 

6. Neutral ſtates muſt not be hindered in their 
commerce with either of the parties, except in arms 
or military ſtores; the nature of which too *tis not 
eaſy to define, A neutral ſtate may ſet to freight its 
merchant-ſhips to either fide for trade. If they are 
taken, the enemy's cargo is juſtly ſeizeable, but not 
the ſhip. Neutral ſtates may freight the ſhips of either 
fide; and if they are taken, the cargo cannot be made 
a prize, but the ſhip may, Nor ſhould any neutral 


Ch, 9. The RichTs of War, 365 


ſtate loſe any right of pledge or mortgage formerly 
conſtituted, in any goods moveable or immoveable 
which happen to be taken in war, | 

7. Neither of the parties at war ought to uſe any 
violence againſt each other within the territories of 
a neutral ſtate, by taking men, ſhips, or other goods 
of their enemies, found in neutral ports. And the 
territory of each includes not only their harbours, 


but any narrow bays running far into the land, the 


ſhoars, and ſuch contiguous parts of the ſea as are 
within reach of any military engines. For if ſuch 
violence were allowed, a neutral ſtate might ſuffer 
greatly by being made a ſeat of war; and their com- 
merce with both ſides mult be entirely obſtructed, 

8. As to deſerters and fugitives; neither of the 
contending parties can exerciſe any juriſdiction con- 
joined with force, over their own citizens within the 
bounds of a neutral ſtate, except by commiſſion firſt 
obtained from the civil powers of the neutral ſtate, 
No (tate indeed ſhould protect ſuch as have been guil- 
ty of the more atrocious, deteſtable crimes ; ſuch cri- 
minals ſhould be ſeized and delivered up to juſtice, 
But as to deſerters in war from either fide, or per- 
ſons who have fled on account of religion, or any 
ſtate-crimes they committed, in conjunction with any 
ſtate · faction, upon ſome plauſible ſhews of right; a 
humane cuſtom has obtained that they ſhould find pro- 
tection in all other ſtates, while they don't make any 

2w attempts againſt the civil powers of their country. 
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Of TazA TS and AMBASSADORS, and the entire 
D1$$0LUTION of STATES, 


HE chief laws of nature about treaties were 
explained in the doctrine of contracts in na- 
tural liberty*. But we muft remember that the ex- 
ception of injuſt force and fear cannot be admitted 
againſt the obligation of any treaties of peace ; other- 
wiſe the old controverſies might always be kept a- foot. 
And yet ſuch exceptions may juſtly take place when 
the war is manifeſtly and avowedly injuſt on one fide; 
or if the terms impoſed by the more potent fide are 
manifeſtly injurious and contrary to all humanity, In 
theſe caſes the party injured may inſiſt upon an arbi- 
tration; and if the other fide refuſe to ſubmit to it, 
each fide muſt by force conſult its own ſafety and the 
maintenance of its rights, by what aids it can find, 
Treaties are divided into real, and perſonal : the 
perſonal, which are leſs in uſe, are entered into in 
favour of the prince's perſon, and ceaſe to bind upon 
his demiſe. The real, reſpe& the body of the people, 
or the nation, which is deemed immortal. Treaties 
are alſo divided into the equal, ſuch as bring equal 
or proportionable burdens on each fide, and unequal 
Which bring unequal burdens, But 'tis not every un- 
* Book II. ix. 
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equal treaty that any way impairs or diminiſhes the + 
ma jeſty and independency of the fide ——— to the 
greater burden. 

Hoſtages in former ages were ſecurities commonly 
given for performance of treaties, but they are now 
gone into diſuſe; becauſe it would be exceedingly in- 
humane to treat the innocent hoſtages any way harſhly 
becauſe of the perfidy of their country, 

II. In making treaties ambaſſadors are employed. 
Their rights are all the ſame, whatever names are 
given them, if they are entruſted to tranſact the af- 
fairs of a ſovereign ſtate, Their perſons ſhould be ſa- 


cred and inviolable, as we ſaid above. They have 


a juſt natural right ro demand that their propoſals 
ſhould be delivered. But as to an allowance to reſide 
any time in the ſtate to which they are ſent, they may 
claim it as due out of humanity, but cannot inſiſt on it 
as a perfect right. Since the buſineſs of the more ac- 
tive ambaſſadors is much the ſame with that of ſpies 
upon the nations where they reſide, If they are allow 
ed to reſide; the law of nature would give them no 
higher rights or immunities, than any other foreigner 
might claim without any public character. 

But by the voluntary laws of nations, they have 
many ſingular privileges and immunities, both for 
themſelves and all their neceſſary retinue: all which 
however any ftate might without any iniquity refuſe 
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to grant them, if they give timeous intimation of their 
deſign to do fo to all concerned. 

1. This is cuſtomary in the firſt place, that no ac- 
tion can be brought againſt an ambaſſador or his ne- 
ceſſary retinue, ſuch as his ſecretaries, or domeſtics, 
in any courts to which he was not ſubject previouſly 
to his taking this character. What has been in view 
in this cuſtom, was this; that an ambaſſador, the more 
vigilant he is in his office, will be generally ſo much 
the more diſliked and hated in the ſtate where he re- 
ſides: and therefore were he ſubject to its courts, he 
would not have a fair hazard for juſtice in a nation 
prejudiced againſt him, The ſubjects of the tate 
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where he reſides may eaſily abſtain from any contracts 


with him in which they may be wronged, ſince they 
can have no action againſt him. Should an ambaſſador 
or his retinue commit any outragious crimes ; he may 
be ſent home, and juſtice demanded of his conſtitu- 
ents ; the refuſal of which may be a juſt cauſe of war. 
If any ambaſſador intermeddles in trade, his merchant- 
goods, except ſuch as are neceſſary for his ſupport in 
his embaſſy, are liable to attachments or arreſts for 
the debts he contracts in trade, 

2. An ambaſſador's houſe is deemed a ſanctuary to 


himſelf and all his retinue and attendants : of which 


however a liſt may juſtly be demanded upon his ad- 
miſſion; and the {tate where he is to reſide have a 
right to fix what retinue of his they will receive or 
grant immunities to, But. an ambaſſador by this pri- 
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ir vilege muſt not impair the juriſdiction of the ſtate 
where he reſides over its own ſubjects, by making his 


3 houſe a ſanctuary for any criminals among them. 

* 3. An ambaſſador has the ordinary power of the 
s, | head of a family over his own domeſtics; or ſuch ju- 
ly riſdiction in their civil actions as his conſtituents have 


W granted him. But neither an ambaſſador, nor even a 
re prince reſiding in a foreign (tate, has a criminal juriſ- 
ch diction or power of inflicting capital puniſhments upon 
e- his own ſubjects, except by permiſſion of the ſtate 
ne | where he reſides, 
on 4. Inhibition: may juſtly be uſed againſt an am- 
te F baſſador, to reſtrain him from any outrages againſt our 
ts ſubjects: and they themſclves have the natural right 
e of repelling force by force. 
or 5. No ſtate is bound to admit any exiled criminal 
ay or fugitive ſubjed of theirs, as an ambaſſador from 
u- aay neighbouring ſtate. But if ſuch a one is ſent with 
ar. | ſuch commiſſion, he cannot juſtly be ſeized or puniſh- 
nt- ed, but he may be immediately ordered to quit our 
in country. 
for 6. The honours and precedencies of ambaſſadors 

muſt be determined by expreſs conventions or the ta- 
to I cit ones of long cuſtom, The ſole natural cauſes of 
precedency would be the ſuperior excellency of the 
ad- conſtitution of the ſtate he repreſents; or his own ſu- 
e 2 F perior perſonal worth, The absolute or hereditary 
power of his conſtituent is the worſt reaſon of all; if 
pri- ¶ we regard true merit, and not cuſtoms introduced by 

barbarians. | | 

Vor. II. N 
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III. As to the diſſolution of our political rela- 
tions, we may obſerve: that by perpetual baniſh- 
ment, one ceaſes to be a ſubje& any further, But 
it is not ſo in temporary baniſhments; much leſs in 
| perpetual confinements to any remote parts of the 
ſtate, 

2. No man can claim it as his perfe& right to quit 
his country without the permiſhon of the civil powers 
or the laws, while it remains unaltered. 

3. Where the old conſtitution is much altered, ei- 


ther by foreign force or any potent faction; ſubjects 


who diſſent from theſe changes have a right to con- 
ſult their own ſafety elſewhere. And provinces may 
reſume their independency if they can: as they were 
ſubjected, as we ſaid above“, only by their own con- 
ſent, and that to a ſtate conſtituted in a very diffe- 
rent manner, | 

4 But upon any improvements made in a conſti- 
tution, ſubjects can have no juſt right to deſert it. 

5. Whatever changes be made by the citizens 
themſelves in their own conſtitution, their treaties with 
foreigners ſtill remain obligatory on both ſides. 

IV. We may from what was ſaid above fee, what 
right any ſtate can have to give up any part of its di- 
ſtrict, or any province with the people dwelling in it, 
to an enemy, or any foreign potentate. For fuſt, as 
the ſeveral parts of any community, and even provin- 
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ces, ſubmitted themſelves to the whole body for the 
common utility of the whole, in which each one was 
to ſhare; the community has no right to give up or 
alienate any parts or any provinces without their own 
conſent ; or to oblige them to be ſubje& to any other 
power, when they think they can otherways better 
conſult their own intereſt. But on the other hand, 
as their can be no obligation to impoſlibilities; if a 
ſtate cannot defend its more expoſed parts, or its pro- 
vinces ; it mult leave them unprotected: nay, if the 
ſafety of the whole cannot otherways be maintained, 
it may bind itſelf by a treaty to give no further de- 
fence to theſe parts or provinces. But ſuch a treaty 
impoſes no obligation upon the part or province ſo de- 
ſerted, to ſubmit to this new claimant. It may juſt» 
ly conſult its own intereſt any other way; either by 
obtaining new confederates, or giving itſelf up to ſome 
other ſtate upon as good terms as it can; that it may 
be protected againſt the preſent invader, For that co- 
venant about the common defence of all, by which the 
ſeveral parts were united into one ſtate, is now come 
into the caſe of contracts “ about what proves impoſ- 
fible to be performed. 

What is ſaid about any part of a people or a pro- 
vince, holds alſo as to any brave citizen, whom an 
enraged enemy demands to be given up to him. Such 


a brave man in caſes of the utmoſt extremity may be 
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as it were abandoned; or no further protected. But 
his country has not a right to ſeize and deliver him 
to the enemy, or to hinder him to conſult his ſafety 
elſewhere. 

V. As to the entire diſſolution of ſtates ; theſe ma- 
xims hold: when a ſtate is entirely conquered, the ſe- 
veral ſubjects of it, and the provinces too, have a right 
to ſecure themſelves as well as they can; whether by 
adjoining themſelves to any other ſtate, or by attempt- 
ing to ſet up a new ſovereign ſtate to themſelves in the 
province. Citizens no doubt are bound to hazard all 
for their country, and not to deſpair too haſtily a- 
bout its ſafety, But if they have made all poſſible 
efforts for their country, and yet all in vain, they may 
juſtly conſult their own ſafety as they can. 

2. If by any unexpected accidents, a ſtate which 
ſeemed extin& and conquered for ſome conſiderable 
time, finds opportunity of ſetting up again indepen- 
dently, its former ſubjects and provinces ſeem bound 


to re-unite themſelves to it; provided that during the 


conqueſt they came under no new and juſt engage- 
ments inconſiſtent with this re· union. For ſuch engage- 
ments as the citizens or provinces of the ruined ſtate 
have entered into with foreigners, without any fraud, 
while their former country ſeemed deſtroyed, muſt 
be as obligatory as any. 

3. A ſtate which has long continued conquered, 
and was made a province to the conqueror, has loſt all 
its rights over any of its former citizens who have fled 
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to other countries, and over its former provinces. And 
tho' after a courſe of ages a new ſtate ſhould be form- 
ed in the ſame tracts of land formerly occupied by 


the old ſtate; this new ſtate can claim none of the 


peculiar rights of the old one. The ſtates occupying 
the ſame lands in different ages may be quite diffe- 
rent political bodies: and the political body may re- 
main the ſame when they change entirely their lands, 
nay while they have none at all in poſſeſſion, 

While our country remains, all good men ſhould 
be united in this purpoſe, to deem nothing too hard to 
be endured or done for its intereſt ; provided it be con- 
ſiſtent with the laws of that more ancient and ſacred 
aſſociation of all mankind, of which God is the parent 
and governor, * Our children are dear to us, our 
* wives are dear, ſo are our parents, our kinſmen, our 
* friends and acquaintance. But our country contains 
e within it all theſe objects of endearment, and pre- 
s ſerves them to us: and therefore every good man 
* ſhould be ready to lay down his life for it, if he can 
'* thus do it ſervice,” 


THE END. 
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